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UNITED STATES BANKRUPTCY COURT   
SOUTHERN DISTRICT OF NEW YORK   

--------------------------------------------------------------x  
 
In re: 

: 
: 
: 

 
 
Chapter 11 

 :  
LYONDELL CHEMICAL COMPANY, et al., : Case No. 09-10023 (REG) 
 :  

 
Debtors. 

 

: 
: 
: 

Jointly Administered 

--------------------------------------------------------------x  
 

ORDER DIRECTING THE APPOINTMENT OF AN EXAMINER AND SPECIFYING 
SCOPE OF EXAMINER’S INVESTIGATION AND DUTIES PURSUANT  

TO SECTIONS 1104(c) AND 1106(b) OF THE BANKRUPTCY CODE1 

  Upon the motion (the “Motion”) of the Official Committee of Unsecured 

Creditors (the “Committee”) for appointment of an examiner pursuant to section 1104(c) of title 

11 of the United States Code, 11 U.S.C. §§ 101 et seq. (the “Bankruptcy Code”); and upon the 

objection (the “Objection”) of the Debtors to the Motion, as well as the response of the United 

States Trustee, the objection of the Ad Hoc Group of Senior Secured Lenders, the Access 

Parties’ opposition, the limited joinder of UBS AG, Stamford Branch in the Debtors’ Objection, 

the statement of UBS Securities LLC, the Committee’s reply in support of the Motion, and the 

joinder of Bank of New York Mellon to the Committee’s reply; and it appearing that the Court 

has jurisdiction over this matter and the relief requested in the Motion pursuant to 28 U.S.C. §§ 

157 and 1334; and it appearing that this is a core proceeding pursuant to 28 U.S.C. § 157(b); and 

due and sufficient notice of the Motion having been provided; and upon all the proceedings 

before the Court including the record of the hearing held on October 26, 2009; and after due 

                                                 
1  Terms used but not defined herein have the meaning ascribed to them in the Final DIP Order (March 
1, 2009) [Docket No. 1002].   
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deliberation the Court having directed the United States Trustee to appoint an examiner who is 

financially sophisticated and has substantial experience in chapter 11 mega-cases, in corporate 

finance, and has familiarity with the practice in the bankruptcy community in connection with 

DIP financings, exit financings, and equity rights offerings; it is hereby 

 ORDERED that, pursuant to section 1104(c) of the Bankruptcy Code and for the 

reasons set forth on the record at the hearing on the Motion, on or before October 30, 2009, the 

United States Trustee shall appoint an examiner (the “Examiner”) in these jointly administered 

cases solely to conduct the investigation (the “Investigation”) set forth herein and to prepare and 

transmit a written report thereon (the “Report”) under section 1106(b) of the Bankruptcy Code as 

described herein; and it is further 

 ORDERED that the scope of the Investigation shall be solely to determine 

whether the Debtors have done anything out of the ordinary in connection with their decisions 

regarding: (1) the selection of a sponsor of the equity rights offering contemplated by the 

Debtors as part of their exit financing package required for emergence from chapter 11; (2) 

whether or not to get new DIP facility financing; and (3) proposing a litigation reserve in the 

Debtors’ proposed plan of reorganization, in each case solely by reason of a conflict of interest 

or other breach of fiduciary duty or by acting in bad faith; and it is further  

  ORDERED that the Examiner shall not investigate on or report on the Debtors’ 

business judgment or merits of any party’s plan proposals; and it is further 

  ORDERED that the Examiner is authorized to comment on, but not to 

affirmatively investigate, whether and to what extent any party has used leverage in these cases 

to put pressure on the Debtors in connection with any plan proposal; and it is further   
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 ORDERED that the Examiner shall not interfere with or delay the Debtors’ 

confirmation process; and it is further 

 ORDERED that, pursuant to Federal Rule of Bankruptcy Procedure 9031, the 

Examiner is not a “master” and shall not have the powers of a “master” with respect to any 

matters; and it is further 

 ORDERED that the Examiner shall complete the Investigation and Report and file 

the Report under seal with the Court within 30 days of the date of entry of an order of this Court 

affirming the appointment and identity of the Examiner; and it is further 

 ORDERED that prior to filing the Report under seal with the Court, the Examiner 

shall provide a copy of the unredacted Report on a highly confidential basis, not to be distributed 

to any third parties, simultaneously to the Debtors, their professionals, and to the following 

parties in interest and their professionals: (i) the United States Trustee; (ii) the Committee; (iii) 

the Ad Hoc Group of Senior Secured Lenders; (iv) Bank of New York Mellon; (v) Wilmington 

Trust Company; (vi) Law Debenture Trust Company of New York; (vii) the DIP Agents 

(including the administrative agents); (viii) the Administrative Agent for the Bridge Facility; (ix) 

LeverageSource III, S.à.r.l.; and (x) Access Industries, Inc. and their affiliates; provided however 

that any parties (and their professionals) receiving copies of the report must ensure that any of 

their trading activity is fully consistent with applicable law and prior orders of this Court; and it 

is further 

 ORDERED that the parties receiving the Report as described above shall have 5 

Business Days after receipt of the Report to file a reply (collectively, the “Replies”) under seal with the 

Court, with unredacted copies to the other parties who have received the unredacted Report as described 

above, and that each Reply shall, among other things, address to what extent that party contends that the 
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Report, with or without redactions, should be made a public document or conversely, could not be made 

public without damage to the estates’ ability to maximize value for all creditors, in each case in 

accordance with section 107 of the Bankruptcy Code and the caselaw thereunder; and it is further 

ORDERED that, after receipt of the Report and any Replies, a hearing or chambers 

conference shall be held (with appropriate confidentiality restrictions) to address further proceedings that 

might flow from the substance of the Report; and it is further 

 ORDERED that the Examiner shall not make any public disclosures concerning 

the performance of the Investigation or the Examiner’s duties; and it is further 

 ORDERED that the Examiner shall have a budget of up to $200,000.00 for all 

fees and costs with which to conduct the Investigation and prepare and file the Report.  The 

Examiner shall file a fee application with the Court and notice and a hearing shall be held upon 

such application.  The Debtors’ estates shall pay the Examiner such amounts as are approved by 

the Court; and it is further 

 ORDERED that if necessary, the Examiner is permitted to retain professionals to 

assist in performing the duties described herein, provided that the Examiner’s budget shall not be 

increased for such purpose; and it is further  

 ORDERED that no materials provided to or produced by the Examiner shall be 

subject to discovery in any matter unless such documents would be otherwise discoverable; and 

it is further  

 ORDERED that the appointment of the Examiner is not based on, and does not 

represent, a finding by the Court that an examiner is needed because of any wrongdoing or 

impropriety by the Debtors or any other party, or that there is probable cause of any such 

wrongdoing or impropriety; and it is further  
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 ORDERED that all parties shall reasonably cooperate with the Examiner in the 

investigation; and it is further   

 ORDERED that this Order shall be without prejudice to the right of any party, 

for cause, to seek or oppose, after the filing of the Report by the Examiner, a further 

investigation; and it is further   

 ORDERED that the Court shall retain jurisdiction to determine any disputes with 

regard to the implementation of this Order.   

Dated: New York, New York 
 October 28, 2009 

  
     

    s/ Robert E. Gerber 
HON. ROBERT E. GERBER    
UNITED STATES BANKRUPTCY JUDGE 
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budget.  Her view was that if the Code required the1

appointment of an examiner, she would appoint one and have2

the examiner ready to go if an issue arose later in the case3

that required an examination, but because there was no4

examination required at that time, she would merely put the5

examiner in place to satisfy some reading of 1004©)(2) and6

keep that examiner in place until or unless an issue arose in7

the case that required some examination.  So, we’ve seen8

through the treatises and case law and largely this is9

unreported in how courts have dealt with this, courts10

applying a practical approach to 1104©)(2) because again,11

Your Honor, burdening this estate with an examiner where12

there is no apparent need or no established need for an13

examination would simply waste the creditors’ money.  So with14

that, we would ask that the Court deny the request.15

THE COURT: All right.  Thank you, Mr. Brady.  You16

read from the elements of Colliers that I have actually up17

here on the bench and marked, and I think it’s important -18

Clearly, and I’m dealing here with the narrow issue of19

1104©)(2) because I don’t think the appointment of an20

examiner would be in the best interest of the creditors or21

the equity security holders or the interests of the estate.22

So, I would deny, as I said earlier, I would deny the motion23

for appointment of an examiner under ©)(1), and I’d like to24

pick up before I sort of speak more on, I think, Mr. Brady’s25
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comment earlier in connection with the trustee motion and I1

think it’s equally applicable to the examiner motion, I2

didn’t see any real factual allegations contained in the3

motion when it came to these issues.  I felt that the movants4

basically parroted the language of the statute and sort of5

said, Because I just said what the statute says, a trustee or6

an examiner should be appointed, and obviously, you need to7

do more than that.  The problem of course is that shall means8

shall, and the courts require, when I see something like that9

it obviously means the court’s required to appoint an10

examiner if the criteria are met.  I think it’s important to11

look at ©)(2) though as - not on its own, but as it relates12

to the rest of the sentence.  So, the Court shall order the13

appointment of an examiner to conduct such an investigation14

of the debtor as is appropriate if the financial criteria are15

met.  The problem isn’t so much shall, it’s that if and16

whether if means, you know, if the financial criteria are met17

you have to appoint an examiner.  Well, if you read it that18

way, the first part of the sentence doesn’t make any sense. 19

So I think you have to read it as a whole, and I think - I20

have tons of respect for Judge Fitzgerald, but I think, you21

know, appointing an examiner and then giving that examiner no22

budget and no duties is tantamount to not appointing an23

examiner, and having one ready to go, I mean, the process of24

appointing an examiner is not particularly onerous, it25
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doesn’t take a ton of time.  So - and I’m sensitive to this1

issue and I know the Office of the United States Trustee is2

sensitive, and I understand their position in connection with3

shall meaning shall, and I think that’s true, but I think in4

order for - I would draw a bit of a distinction between what5

Judge Walsh and Judge Balick have appeared to rule which is6

simply that it’s a best interest test.  I don’t think that’s7

correct.  The best interest is in ©)(1).  It’s not in ©)(2). 8

I think the financial criteria are important, and obviously,9

they’re met in this case, but that’s only one piece of the10

puzzle, and the other piece of the puzzle is that there has11

to be an investigation to perform that’s appropriate.  I12

think the cases cited in the Colliers treatise discuss that. 13

I think that’s a more nuance approach than sort of saying it14

is what it is, and if you cry “examiner” in a crowded case,15

you get one.  In this case, reading the motion carefully, I16

really didn’t see a request for any investigation.  There was17

a complaint about practices.  A 2004 request for information18

about individual loan files that we’ve already discussed, but19

no real articulation of what it was that the movants wanted20

to be investigated by an examiner, and even if one were to21

sort of assume, okay, they want someone to examine the22

debtors’ practices in connection with loan origination and23

servicing that may be violations of state or federal law, I24

don’t think that at this time giving someone sort of carte25
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blanche to look into that issue will be appropriate.  Again,1

the Committee is extremely involved in this case.  There are2

ongoing investigations, possibly by other governmental3

entities.  There’s obviously a lot of issues going on in4

Congress right now in connection with these types of5

practices that allegedly the debtor participated in, so I’m6

not - I don’t think in this case there would be anything to7

be gained by appointing an examiner and giving that examiner8

a budget and saying, I’d like you to investigate the debtors’9

loan origination and servicing policies in connection with10

whether it may have violated state or federal law.  I think11

that’s asking for a $20 million report, and I’m not sure what12

it would accomplish.  So, with regard to the temporal13

requirement, again, I’m not - I understand there are those14

cases.  I think it would be more appropriate to deny the15

motion without prejudice than to sort of say, Okay, I’m16

granting the motion, but I’m not at this point going to17

appoint an examiner.  Again, I think that’s just tantamount18

to denying the motion.  So, I’m going to do that.  I’m going19

to deny the motion without prejudice to be brought again if20

new facts arise or if the status of the case changes.  And21

just an aside, I mean, I don’t know what this case ultimately22

ends up with, whether we end up in with a liquidating plan,23

whether we convert to 7.  I mean, I know - I’m sure there are24

discussions that I’m very happy to not be participating in25
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that may be focused on that, but my instincts tell me that to1

the extent there’s some real issues out here, that they are2

going to be investigated by somebody in the future, and if3

turns out that that’s not the case, I’m certainly open to4

hearing someone ask me to appoint someone to do that on5

behalf of the debtors’ estate at the appropriate time.  All6

right?  Are there any other issues?  I’m going to - So, I7

think we’ve addressed the issues raised by - Oh, there was8

the issue of the injunction.  I think that’s very easily9

dealt with.  You can’t get an injunction by filing a motion. 10

I’ve said it many times before.  You have to file an11

adversary proceeding under Rule 7001, and you need to meet12

the criteria to get an injunction and you have to support it13

by evidence, and without that, I’ll deny that.  So I’m going14

to deny - For the foregoing reasons, I’m going to deny all15

three motions, and I’d ask the debtors to submit a form of16

order, please, under certification of counsel.17

MR. BRADY: Your Honor, we will prepare forms of18

order for each motion.19

THE COURT: I think that turns me to cash20

collateral.  I don’t have those papers.  I know they came21

over yesterday in connection with the motion to shorten,22

which I granted, but I didn’t actually save them, so -23

MR. WAITE: Your Honor, I can hand up - I have a24

copy of the motion and a copy of the order; is that helpful25
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1 independent motion for an examiner along with its response to 

2 the trustee motion.  If my memory serves correctly, when we 

3 filed the motion we weren't aware at that time that the trustee 

4 motion had been continued to June.  So we intended that at the 

5 April -- early April hearing, if that was the trustee motion 

6 hearing, that if a trustee wasn't granted we would then seek, 

7 you know, the appointment of an examiner at that hearing.  So 

8 it's our position that an examiner can be heard -- a motion for 

9 an examiner can be heard even while a trustee motion is 

10 pending.  Thank you. 

11          THE COURT:  Thank you.

12          Well, I agree with the U.S. Trustee on that last 

13 point.  I think that I don't buy the argument that simply 

14 because a trustee motion is pending the Court cannot or should 

15 not appoint an examiner until after that motion is decided, 

16 especially where the trustee motion is continued.  I think that 

17 could lead to some gaming the system, if you will. 

18          But I do agree that there is some discretion in 

19 1104(c)(2) that the Court must exercise, not only in 

20 determining whether and the amount of the unsecured non-trade 

21 debt but also in determining whether, in fact, any 

22 investigation is appropriate. 

23          I think it is a futile act to appoint a trustee where 

24 no proper investigation or appropriate investigation needs to 

25 be done.  It's wasteful of assets of the estate and does not 
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1 serve the creditors and other constituents in the case.

2 And I agree that at this stage it appears that the appropriate 

3 investigation that the Court would order an examiner to conduct 

4 is already being conducted by the lenders in connection with 

5 their pending trustee motion. 

6          So at this point I don't see that there's any need for 

7 an examiner.  However, I will continue this to the trustee 

8 motion hearing and it may be appropriate at that time depending 

9 on the outcome of that motion.  Okay.

10          MR. STEARN:  Thank you, Your Honor.  We'll settle on a 

11 form of order and provide one. 

12          THE COURT:  All right.  Then we'll stand adjourned. 

13          MR. STEARN:  Thank you, Your Honor. 

14          MR. DORSEY:  Thank you, Your Honor. 

15      (Proceedings concluded at 12:07 p.m.) 
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          1  these debtors, then how do you know if you need more
 
          2  than one.  The answer is you don't.  You put an
 
          3  examiner in there, you get the information you need,
 
          4  you get an independent report, versus three different
 
          5  stacks of discovery, that you can work off of.
 
          6                And even if Your Honor concludes that
 
          7  you can only appoint an examiner in the case of SA
 
          8  Tel, if you for some reason, take their representation
 
          9  that this debt only relates to SA Tel, well, then,
 
         10  wouldn't it be efficient to, since the same issues
 
         11  relate to all the other estates, since the same issues
 
         12  are going to relate to the proposal of the plan, to
 
         13  let the examiner examine all of the books and records,
 
         14  finances of those related entities?
 
         15                THE COURT:  Well, first of all, I'm
 
         16  going to point out that this Court has for years
 
         17  consistently viewed 1104(c)(2) as not being a
 
         18  mandatory provision.  So we're only talking about
 
         19  whether it's in the interests of the creditors and any
 
         20  equity holders and the interests of the estate to
 
         21  appoint an examiner.  I assume that nobody challenges
 
         22  the proposition that there's no value for equity here,
 
         23  so that interest is --
 
         24                MR. ASTIN:  I would ask Your Honor to
 
 
 
 
 
 
 

Wilcox & Fetzer, Ltd. Registered Professional Reporters (302) 655-0477








	3626
	3626-1
	3626-2
	3626-3.pdf



