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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

___________________________________      
      ) 
In re:      ) Chapter 11 Cases 
      ) Case No. 08-12229 (MFW) 
WASHINGTON MUTUAL, INC., et al.,1 ) Jointly Administered 
      )  
   Debtors.  ) Hearing date: May 5, 2010, at 10:30 a.m. 
___________________________________ ) Obj. deadline: May 4, 2010 at 12:00 p.m. 
 

OBJECTION OF THE OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS OF WASHINGTON MUTUAL, INC. ET AL. TO THE 

OFFICIAL COMMITTEE OF EQUITY SECURITY HOLDERS’ 
MOTION FOR THE APPOINTMENT OF AN EXAMINER 

The Official Committee of Unsecured Creditors (the “Creditors’ Committee”) of 

Washington Mutual, Inc. (“WMI”) and WMI Investment Corp. (“WMI Investment”) 

(collectively, the “Debtors”), by and through the Creditors’ Committee’s undersigned co-

counsel, submits this objection (the “Objection”) to the Motion (the “Motion”) [Docket No. 

3579] of the Official Committee of Equity Security Holders (the “Equity Committee”) for the 

appointment of an examiner pursuant to section 1104(c) of the Bankruptcy Code, and 

respectfully represents as follows: 

PRELIMINARY STATEMENT 

1. The Creditors’ Committee objects to the Equity Committee’s attempt to 

derail these chapter 11 cases by appointing an examiner to perform work that either (a) already 

has been performed by the Debtors and the Creditors’ Committee, or (b) is well within the 

purview of the Equity Committee’s own powers and responsibilities.  Although the Equity 

Committee labels the announcement of a global settlement in these cases as a “dramatic change 

¨0¤q6=*%$     %_«

0812229100504000000000005

Docket #3629  Date Filed: 5/4/2010



#12536845 v1  

of course,” the asset investigation, discovery, litigation, and negotiations leading to the global 

settlement and formulation of a plan of reorganization have been ongoing for more than nineteen 

months.  During this time, the Creditors’ Committee and the Debtors have conducted discovery, 

investigated claims and assets, and performed analyses of every issue that the Equity Committee 

now requests that an examiner be appointed to investigate.  Essentially, the Equity Committee 

wants to start these cases over.  Such an examination would be wasteful, entirely duplicative, 

time-consuming, and distracting. 

2. The appointment of an examiner at this late stage for the purposes stated 

potentially would delay the disclosure statement approval and plan confirmation processes, 

which the Debtors have delicately orchestrated through consultation to arrive at substantial 

consensus among the Debtors, the Creditors’ Committee, the Debtors’ major creditor 

constituencies, the Federal Deposit Insurance Corporation (the “FDIC”) as receiver for WMB 

(the “FDIC Receiver”), the FDIC in its corporate capacity (the “FDIC Corporate”), and 

JPMorgan Chase Bank, N.A. (“JPMC”).  As such, the Motion is a mere gambit to disrupt these 

cases at what the Equity Committee concedes is a “critical juncture,”2 to delay the inevitable 

result that, in all likelihood, there will be no recovery for equity. 

3. To the last point, the reasons the Equity Committee puts forth as requiring 

an examiner amount to nothing more than a dispute about value.  Nonetheless, by the Motion, 

the Equity Committee asks the Court to appoint the examiner and impose the significant costs of 

                                                                                                                                                             
1 The Debtors in these chapter 11 cases along with the last four digits of each Debtor’s federal tax 

identification number are Washington Mutual, Inc. (3725) and WMI Investment Corporation (5395).  The Debtors’ 
principal offices are located at 925 Fourth Avenue Suite 2500, Seattle, Washington 98104. 

2 Motion at 2. 



an examiner upon the estate and its creditors to investigate matters that the Debtors and the 

Creditors’ Committee have sufficiently investigated already.   

4. The Equity Committee is empowered to investigate, if it is so inclined, 

through normal discovery processes in connection with the hearings to approve the adequacy of 

the disclosure statement, the fairness of the proposed settlement, and the confirmability of the 

Debtors’ plan of reorganization.  In essence, the Equity Committee is asking the Court to appoint 

an examiner to do the Equity Committee’s job for it. 

5. The Equity Committee has failed to establish that appointment of an 

examiner is in the interests of creditors under section 1104(c)(1) of the Bankruptcy Code.  

Permitting an examiner to replicate previous investigations or to do the job of the already extant 

Equity Committee is wasteful and not in the best interests of the Debtors’ estates.  For all of 

these reasons, and the reasons set forth below, the Creditors’ Committee objects to the Motion 

and requests that the Court enter an order denying the Motion. 

BACKGROUND 

Debtors and the Chapter 11 Cases 

6. On September 26, 2008 (the “Petition Date”), each of the Debtors 

commenced with this Court a voluntary case pursuant to chapter 11 of the Bankruptcy Code.  

The Debtors are authorized to continue to operate their businesses and manage their properties as 

debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  On 

October 3, 2008, the Court entered an order, pursuant to Bankruptcy Rule 1015(b), authorizing 

the joint administration of the Debtors’ chapter 11 cases. 

7. On October 15, 2008, the United States Trustee for the District of 

Delaware (the “U.S. Trustee”) appointed the Creditors’ Committee as the official committee of 
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unsecured creditors.  On January 11, 2010, the U.S. Trustee appointed the Equity Committee as 

the official committee of equity security holders in these chapter 11 cases. 

8. On March 26, 2010, the Debtors filed their Joint Plan of Affiliated Debtors 

Pursuant to Chapter 11 of the United States Bankruptcy Code, as may be amended (the “Plan”) 

[Docket No. 2622], and the disclosure statement related thereto, as may be amended (the 

“Disclosure Statement”) [Docket No. 2623]. 

WMI’s Businesses 

9. Prior to the Petition Date, WMI, a Washington corporation, operated as a 

savings and loan holding company that owned Washington Mutual Bank (“WMB”) and, 

indirectly, such bank’s subsidiaries, including Washington Mutual Bank fsb (“WMBfsb”).  WMI 

still owns all of the outstanding stock of WMB, and WMI also has certain non-banking, non-

debtor subsidiaries.  Like all savings and loan holding companies, WMI was subject to regulation 

by the Office of Thrift Supervision (the “OTS”).  WMB and WMBfsb, in turn, like all depository 

institutions with federal thrift charters, were subject to regulation and examination by the OTS.  

In addition, WMI’s banking and nonbanking subsidiaries were overseen by various federal and 

state authorities, including the FDIC. 

10. On September 25, 2008, the OTS, by order number 2008-36, appointed 

the FDIC Receiver as receiver for WMB and advised that the FDIC Receiver was immediately 

taking possession of WMB.  Immediately after its appointment as receiver, the FDIC Receiver 

purportedly sold substantially all the assets of WMB, including WMB’s subsidiaries, to JPMC 

pursuant to that certain Purchase and Assumption Agreement, Whole Bank, dated as of 

September 25, 2008 (the “P&A”). 

11. WMI is the direct parent of WMI Investment, a Delaware corporation that 

served as an investment vehicle for WMI and holds a variety of securities. 



The Asset Investigations 

12. Immediately after the Creditors’ Committee retained the undersigned 

counsel and FTI Consulting, Inc. as financial advisor, the Creditors’ Committee began thorough 

investigations of the Debtors’ available assets, including potential causes of action that could be 

asserted by or on behalf of the Debtors’ estates.  This work entailed factual and legal analysis by 

the Creditors’ Committee on a broad range of topics, including but not limited to the following:3 

(a)  Deposits (the “Deposits”) of more than $4 billion of cash that WMI and its non-

banking subsidiaries (including WMI Investment) had at WMB and WMBfsb immediately prior 

to WMB’s seizure. 

(b)  Cash and cash equivalents on hand. 

(c)  WMI’s accounts receivable, including an analysis of intercompany transactions. 

(d)  WMI’s potential claims to certain trust preferred securities (the “TPS”) issued 

through Washington Mutual Preferred Funding LLC, an indirect subsidiary of WMB. 

(e)  WMI’s potential entitlement to tax refunds paid on behalf of WMI and WMI-

affiliated companies, including WMB. 

(f)  Potentially recoverable fraudulent transfers or preferences, including the capital 

contributions made by WMI to WMB, the TPS, and other payments and transfers of property by 

the Debtors. 

(g)  WMI’s common stock interest in WMB, its ownership of other direct and indirect 

subsidiaries, including Washington Mutual Mortgage Reinsurance Corporation (“WMMRC”). 

                                                 
3 The Court’s records will reflect appearances by counsel to the Creditors’ Committee on numerous 

occasions in connection with many of these issues when they have been brought before the Court. 
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(h)  WMI’s investments, including interests in VISA common stock, a wind power 

joint venture, an interest in a Boeing aircraft, investments in employee benefit related assets, 

including bank- and corporate-owned life insurance policies (“BOLI/COLI”) and “rabbi trust” 

assets, and other investment assets. 

(i)  WMI’s involvement in, and potential entitlement to the proceeds of, pending 

litigations against the United States regarding certain Winstar-type goodwill litigations (the 

“Goodwill Litigations Proceeds”). 

(j)  WMI’s potential entitlement to the proceeds of insurance policies. 

(k)  Potential litigation claims against insiders of WMI and WMB. 

(l)  Potential litigation claims against the FDIC Corporate, with respect to its seizure 

of WMB and related conduct. 

(m)  Potential claims to be made in the FDIC Receivership proceedings, and 

subsequently, potential litigation claims against the FDIC Receiver. 

(n)  Potential litigation claims against JPMC with respect to the disputed assets as well 

as its conduct prior to seizure. 

(o)  WMI’s intellectual property assets. 

13. In the first few months of these chapter 11 cases, before any litigation 

actually began, the Creditors’ Committee spent thousands of hours on this detailed investigation 

of the Debtors’ assets and potential causes of action, including time spent reviewing documents 

and meeting with members of WMI's management.  The Creditors' Committee also consulted 

regularly and repeatedly with the Debtors’ counsel and financial advisors in order to examine the 

assets and the transactions regarding the Debtors’ estates, and in order to collaborate on the 

formulation of appropriate strategies to maximize the value of the Debtors’ estates. 



14. For instance, one of the first major strategic decisions in these cases was 

whether to challenge the FDIC’s seizure of WMB, since such a challenge would have had to be 

made within 30 days, by October 25, 2008.  In order to come to an independent view of whether 

such a challenge was in the best interests of the estates, the Creditors Committee had to 

investigate the financial condition of the Debtors and WMB pre-seizure and the history of 

negotiations and findings of the OTS, as well as the history of capital raises by WMI and capital 

contributions from WMI to WMB.  

15. Another early major area of investigation was the Deposits, in an 

ultimately unsuccessful effort to obtain a stipulation between the Debtors, JPMC, and the FDIC 

by which the Deposits would be turned over to the estates.  The Creditors’ Committee 

investigation into the Deposits included analysis of a multitude of WMI documents and 

interviews with knowledgeable personnel. 

16. Next the Creditors’ Committee continued its investigation in order to 

collaborate with the Debtors respecting the claims to be asserted by the Debtors in the WMB 

Receivership, which resulted in the Debtors filing their proof of claim on December 30, 2008, in 

accordance with the deadline established by the FDIC Receiver.  The Debtors’ proof of claim 

requested, among other things, compensation for the Debtors’ equity interest in WMB, 

recognition of WMI’s ownership interest in WMI’s assets claimed by the FDIC, allowance of a 

protective claim for payment of the Deposits, payment of amounts owed to WMI by WMB, the 

avoidance of certain transfers made by WMI to WMB as preferences or fraudulent transfers, 

which were transferred or claimed by the FDIC and/or JPMC, and for other monies owed by 

WMB. 
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17. The Creditors’ Committee’s tax advisors also spent hundreds of hours 

analyzing issues regarding the value, availability and ownership of various tax assets – including 

the NOLs and certain deductions related to WMI’s ownership of WMB stock – and 

communicated regularly with the Debtors’ tax advisors on these issues. 

The Litigations 

18. It is difficult in a single pleading to capture the depth and breadth of the 

litigation woven through and connected to these chapter 11 cases.  In the paragraphs that follow, 

we briefly note the more significant litigation events and the activities of the Creditors’ 

Committee related thereto. 

19. The D.C. Action.  As noted above, the Debtors filed their proof of claim 

on December 30, 2008.  On January 23, 2009, the FDIC Receiver summarily disallowed the 

Debtors’ claims in their entirety and notified the Debtors that any challenge to the disallowance 

of their claims should be made by commencing a lawsuit pursuant to 12 U.S.C. § 1821(d)(6)(A), 

within 60 days of the notice of disallowance.  Consistent therewith, on March 20, 2009, the 

Debtors filed a complaint in the United States District Court for the District of Columbia against 

the FDIC Receiver and FDIC Corporate (the “D.C. Action”).  The Debtors’ complaint alleged, 

among other things, that the FDIC sold WMB’s assets for less than they were worth, and as a 

result, the FDIC breached its statutory duty under the Federal Deposit Insurance Act to maximize 

the net present value of WMB’s assets.  The Debtors’ complaint further alleged that the FDIC’s 

failure to compensate the Debtors for what they would have received in a straight liquidation 

constitute (i) a taking of the Debtors’ property without just compensation in violation of the Fifth 

Amendment of the U.S. Constitution and (ii) a conversion of the Debtors’ property in violation 

of the Federal Tort Claims Act. 



20. The Creditors’ Committee independently examined the potential claims to 

be asserted in the FDIC Receivership, consulted with the Debtors, reviewed and commented on 

drafts of the proof of claim, and ultimately concurred with the Debtors in the proof of claim as 

filed.  The Creditors’ Committee moved to intervene in the D.C. Action, although Judge Collyer 

never ruled on that motion before she determined, in April 2010, to stay the D.C. Action. 

21. The JPMC Action.  On March 24, 2009, JPMC commenced litigation 

against the Debtors in the Bankruptcy Court by filing a complaint against the Debtors and the 

FDIC seeking a declaratory judgment with respect to the ownership of certain disputed assets 

and interests that JPMC contends it acquired pursuant to the P&A, including, among others, the 

Deposits, the right to certain tax refunds (including a $234 million tax refund received by WMI 

on or about September 30, 2008), the TPS, the Goodwill Litigation Proceeds, assets of the trusts 

supporting deferred compensation arrangements covering current and former employees of 

WMB, equity interests in VISA Inc., certain intellectual property and certain contractual rights 

(the “JPMC Action”). 

22. On May 29, 2009, the Debtors filed an answer to JPMC’s complaint and 

asserted 18 counterclaims against JPMC, claiming ownership rights over certain disputed assets 

and seeking avoidance of certain prepetition transfers of assets to WMB, which assets were 

subsequently transferred to JPMC.  The Creditors’ Committee carefully and thoroughly 

examined and analyzed JPMC’s claims and consulted extensively with the Debtors regarding 

their answer and counterclaims.  The Creditors’ Committee then intervened in the JPMC Action 

as of July 24, 2009. 

23. The Turnover Action.  On April 27, 2009, the Debtors commenced 

litigation against JPMC by filing a complaint against JPMC in the Bankruptcy Court, seeking 
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turnover of the approximately $4 billion in the Deposits (the “Turnover Action”).  Prior to the 

filing of the Turnover Action, Debtors and the Creditors’ Committee continued their extensive 

investigation into the details of the Deposits and the related intercompany transactions.  The 

Creditors’ Committee examined the merits of bringing the Turnover Action, consulted with 

Debtors regarding strategy, and concurred with the decision to bring the Turnover Action.  On 

May 20, 2009, the Creditors’ Committee intervened in the Turnover Action. 

24. The FDIC Receiver and the FDIC Corporate intervened as defendants in 

the Turnover Action.  All defendants have asserted claims and defenses regarding the Deposits in 

the Turnover Action.  JPMC has placed an administrative freeze on the Deposits pending 

resolution of the Turnover Action, and JPMC has asserted that the Deposits may be capital 

contributions rather than deposit liabilities.  JPMC and the FDIC Receiver have asserted that 

they have setoff rights and other claims against the Deposits in the event the Deposits are 

determined to be deposit liabilities of JPMC or the FDIC Receiver. 

25. In the Debtors’ chapter 11 cases, the FDIC Receiver filed a motion 

seeking relief from the automatic stay imposed by section 362 of the Bankruptcy Code to permit 

the FDIC Receiver to exercise its purported contractual right, pursuant to the section 9.5 of the 

P&A, to direct JPMC to transfer the Deposits to the FDIC Receiver (the “FDIC Stay Relief 

Motion”).  The FDIC Receiver argued that stay relief was necessary to protect its right to set off 

the Deposits against its claims against the Debtors.  The Debtors and the Creditors’ Committee 

have vigorously opposed the FDIC Stay Relief Motion. 

The Rule 2004 Discovery 

26. On or about February 16, 2009, various insurance company plaintiffs, 

including American National Insurance Company, filed suit in the 122nd District Court of 

Galveston County, Texas, in the case captioned American Nat’l Ins. Co., et al. v. JPMC Chase & 



Co., et al. (Case No. 09-CV-0199) (the “ANICO Action”).  In their complaint, the plaintiffs 

asserted various causes of action against JPMC in connection with its acquisition of WMB’s 

assets.  Specifically, the plaintiffs asserted that there was a premeditated plan by JPMC designed 

to damage WMB and WMBfsb, and thereby enable JPMC to acquire WMI’s banking operations 

at a “fire sale” price.  The ANICO complaint made allegations regarding JPMC’s conduct 

regarding WMI and WMB, including from the time of the execution of a confidentiality 

agreement between JPMC and WMI in March 2008 to the time of the seizure of WMB on 

September 25, 2008.  The causes of action asserted by the plaintiffs included various theories of 

business tort and tortious interference.  JPMC disputed and contested these allegations.  Shortly 

after the filing of the complaint, JPMC and the FDIC removed the ANICO Action to the United 

States District Court for the Southern District of Texas (Case No. 09-00044).  Upon the motion 

of the FDIC, by order dated September 9, 2009, the United States District Court for the Southern 

District of Texas then transferred the case to the D.C. District Court, where on April 13, 2010, it 

was dismissed by that court for failure to join the FDIC Receiver as a necessary party and failure 

to file a claim against the FDIC Receiver before the bar date.  Memorandum Opinion, No. 1:09-

cv-01743-RMC [Docket No. 117]. 

27. The Creditors’ Committee carefully examined the ANICO allegations and 

investigated the related facts that it could obtain publicly, from WMI, and from Freedom of 

Information Act requests to the FDIC.  Additionally, the Creditors’ Committee consulted with 

the Debtors regarding a possible examination of JPMC pursuant to Bankruptcy Rule 2004.  On 

May 1, 2009, the Debtors filed a motion (the “Rule 2004 Motion”), pursuant to Bankruptcy Rule 

2004, seeking entry of an order directing the examination of JPMC.  By Opinion and Order dated 

June 24, 2009, the Bankruptcy Court granted the Rule 2004 Motion.  Thereafter, JPMC began 
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producing documents to the Debtors for review, and the Debtors in turn produced those 

documents to the Creditors’ Committee.  The Creditors’ Committee reviewed approximately 

30,000 pages of JPMC documents produced pursuant to the Rule 2004 examination. 

28. As a result of the review of certain of the documents produced by JPMC, 

the Debtors decided – again, in consultation with the Creditors’ Committee – that additional fact 

investigation could be helpful.  On December 14, 2009, the Debtors filed a motion seeking court 

authority to conduct additional examinations of witnesses and request the production of 

documents from various third parties (the “Third Party Rule 2004 Motion”), including, among 

others, the FDIC, the OTS, the U.S. Department of the Treasury, and former U.S. Treasury 

Secretary Henry M. Paulson, Jr.  The Third Party Rule 2004 Motion was denied by the 

Bankruptcy Court as overbroad; nevertheless, several of the third parties voluntarily produced 

documents responsive to the Debtors’ requests, rather than face additional litigation on the issue.  

Accordingly, thousands of pages of documents were produced by certain third parties to the 

Debtors and then turned over to the Creditors’ Committee for examination. 

The Settlement Agreement 

29. During the course of these chapter 11 cases, the Debtors, the Creditors’ 

Committee, certain of the Debtors’ major creditor constituencies, JPMC, the FDIC Receiver, the 

FDIC Corporate, and certain groups of holders of WMB funded indebtedness have engaged in 

prolonged and sometimes contentious settlement negotiations regarding nearly every aspect of 

these chapter 11 cases and the various related litigations and discovery processes.  These 

negotiations culminated in a proposed global settlement agreement (the “Settlement 

Agreement”), which embodies a compromise among the Debtors, JPMC, the FDIC Receiver, the 

FDIC Corporate, and certain significant creditor constituencies.  Although the terms of the 

Settlement Agreement were agreed upon and read into the record at a hearing before the 



Bankruptcy Court on March 12, 2010, the fact that the parties had been negotiating while 

litigating was well known as a matter of record.4  Indeed, the request of the Debtors – with the 

consent of the Creditors’ Committee – for the Court to refrain from issuing a ruling in the 

Debtors’ summary judgment motion in the Turnover Action was a signal that settlement 

negotiations were under way. 

30. The Settlement Agreement embodies a proposed compromise and 

settlement in principle of the numerous disputes among the Debtors, JPMC, the FDIC Receiver, 

and the FDIC Corporate, including, among others, the turnover of the Deposits to the Debtors for 

distribution under a plan, the division of certain anticipated tax refunds, and the compromise of 

the ownership of the TPS.  As a result of the Settlement Agreement, the FDIC Receiver, JPMC, 

and the Debtors requested a stay of the pending litigations and proceedings related thereto. 

31. The Debtors and the Creditors’ Committee have engaged in nineteen 

months of litigation, negotiation, and careful examination and analysis of the strengths and 

weaknesses of their claims against third parties and the claims asserted against the Debtors by 

JPMC, the FDIC Receiver, and FDIC Corporate, among others.  The Debtors, the Creditors’ 

                                                 
4 Brian S. Rosen, counsel for the Debtors, argued for the disbandment of the Equity Committee at the 

omnibus hearing held January 28, 2010, and gave a preview of the settlement as follows: 

Really what it comes down to, Your Honor, is that people are only concerned if 
we decide to settle this case.  Settle this litigation.  Not that we’re not going to 
zealously pursue it, but if the Debtors, at the end of the day decide that they 
believe, based upon whatever factors we take into account, a resolution among 
the FDIC, JPMorgan, WMI is appropriate to be resolved consensually. 

Tr. of Hr’g at 20-21.  At the same hearing, Phillip D. Anker, counsel for a certain group of WMB bondholders, 
argued as follows: 

I want to underscore one other point, which we hint at at [sic] the pleadings, and 
I want to be circumspect in what I say.  Obviously, the hope of a lot of parties 
here is that we don’t go through nuclear war and litigate until, for years, and 
years, and years.  But rather, that ultimately there is a resolution that helps, or at 
least satisfies all constituencies. 

Id. at 31. 
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Committee and each of their professionals have performed extensive legal and financial analyses 

and have concluded that, because of the substantial expense of litigating the issues associated 

with their claims, the length of time necessary to resolve each of the issues presented in the 

pending litigation, the complexity and uncertainty involved and the corresponding disruption to 

their efforts to make distributions for the benefit of their creditors, and the relative merits of each 

of the claims, it is in the best interests of the Debtors’ estates, and the best interests of their 

stakeholders, to resolve the disputes with JPMC, the FDIC Receiver, and FDIC Corporate, and 

related matters on the terms set forth in the Settlement Agreement. 

The Disclosure Statement and Plan 

32. The resolution pursuant to the Settlement Agreement of the many 

outstanding disputes in these chapter 11 cases formed the basis for the Debtors’ proposed 

chapter 11 Plan, which, along with the proposed Disclosure Statement, was filed on March 26, 

2010.  The hearing on approval of the Disclosure Statement is scheduled for May 19, 2010, at 

10:30 a.m. 

APPLICABLE LAW 

A. The Court Has Discretion to Decline to Appoint an Examiner 

33. The decision to appoint an examiner is within the sound discretion of this 

Court.  The Equity Committee’s interpretation of the standard for appointment of an examiner 

under section 1104(c)(2) of the Bankruptcy Code – that the Court must mechanically appoint an 

examiner upon request of a party in interest or the U.S. Trustee without regard to the 

appropriateness of any examination even if such appointment would be wasteful, duplicative, or 

otherwise not in the best interests of the estates – has not been widely followed by bankruptcy 

courts.  Most bankruptcy courts interpret section 1104(c)(2) to allow the appointment of an 

examiner to conduct an investigation of a debtor “as is appropriate” in chapter 11 cases where 



unsecured claims exceed $5 million.  Even when the $5 million threshold is met, courts regularly 

decline to appoint an examiner where the proposed investigations would be duplicative of other 

investigations, plan confirmation or other proceedings, wasteful, merely a delay or litigation 

tactic, or would be otherwise inappropriate. 

34. The Equity Committee asks this Court to read section 1104(c)(2) as 

requiring the mandatory appointment of an examiner simply because the unsecured debt in these 

cases exceeds $5 million, citing In re Revco D.S., Inc., 898 F.2d 498, 500-01 (6th Cir. 1990); In 

re Vision Dev. Group of Broward County, LLC, No. 07-17778, 2008 WL 2676827, at *3 (Bankr. 

S.D. Fla. June 30, 2008); In re Big Rivers Elec. Corp., 213 B.R. 962, 965-66 (Bankr. W.D. Ky. 

1997). 

35. Many courts, however, do not interpret the statute in this manner, and for 

good reason.  Courts in the Third Circuit and elsewhere have held that appointment of an 

examiner is not mandatory based solely on the satisfaction of the $5 million threshold where the 

proposed examination would delay the administration of the case, impose burdensome 

administrative costs on the estate, and be duplicative of the investigative efforts of others.  See, 

e.g., Redrock Entm’t Servs. LLC v. Magna Entm’t Corp. (In re Magna Entm’t Corp.), Adv. No. 

09-51155 (MFW), Tr. of Hr’g at 13 (Bankr. D. Del. April 20, 2010) (excerpts attached as 

Exhibit A) (denying the motion to appoint an examiner where the Creditors’ Committee had 

already performed an investigative role); In re HSH Delaware GP LLC, No. 10-10187 MFW, Tr. 

of Hr’g at 31 (Bankr. D. Del. April 23, 2010) (attached as Exhibit B) (“I do agree that there is 

some discretion in 1104(c)(2) that the Court must exercise, not only in determining whether and 

the amount of the unsecured non-trade debt but also in determining whether, in fact, any 

investigation is appropriate.”); In re Spansion, Inc., No. 09-10690 (KJC), 2010 WL 1292837, at 
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*8 (Bankr. D. Del. April 1, 2010) (holding that discretion exists to define the scope of the 

examiner’s duties, even if there are no appropriate duties, and, therefore, declining to appoint an 

examiner); In re American Home Mortgage Holdings, Inc., No. 07-11047, Tr. of Hr’g at 76-77 

(Bankr. D. Del. Oct. 31, 2007) (attached as Exhibit C) (declining to appoint an examiner on the 

grounds that there was no appropriate investigation to be performed); In re SA Telecomm., Inc., 

No. 97-2395,  Tr. of Hr’g at 23 (Bankr. D. Del. Mar. 27, 1999) (attached as Exhibit D) (holding 

that “this Court has for years consistently viewed 1104(c)(2) as not being a mandatory 

provision”); In re Shelter Res. Corp., 35 B.R. 304, 305 (Bankr. N.D. Ohio 1983) (declining to 

appoint an examiner because it was unnecessary); In re Rutenberg, 158 B.R. 230, 233 (Bankr. 

M.D. Fla. 1993) (denying appointment of examiner because it would cause further delay in the 

case and would be duplicative of other efforts); In re GHR Cos., 43 B.R. 165, 175-76 (Bankr D. 

Mass. 1984) (same); 2 James F. Queenan, Jr., Philip J. Hendel & Ingrid M. Hillinger, CHAPTER 

11 THEORY AND PRACTICE, A GUIDE TO REORGANIZATION, § 14:21 (1994) (“As section [1104(c)] 

establishes, the whole purpose of appointing an examiner is ‘to conduct such investigation of the 

debtor as is appropriate.’  If there isn’t a need to investigate, no appointment should occur.”). 

B. The Court May Decline to Appoint an Examiner 
Where No Investigation is Appropriate                       

36. From the foregoing authority, it is clear that this Court has discretion to 

decline to appoint an examiner.  Courts have declined to appoint an examiner under the 

following circumstances, among others: 

1. where one or more official committees has or could perform the proposed 
investigation through discovery processes.  In re Magna Entm’t Corp., Adv. No. 
09-51155 (MFW) Tr. of Hr’g at 13; In re American Home Mortgage Holdings, 
Inc., No. 07-11047 Tr. of Hr’g at 76-77 (holding that any issues would be 
uncovered by other parties in the case, meaning no examiner was needed); 



2. where authorization has been given for the employment of other investigatory-
type processes or functions and an examiner would, therefore, only be duplicative.  
In re GHR Cos., 43 B.R. at 175-76; 

3. where the court found insufficient evidence of fraud or other conduct by the 
debtor in possession that would make an investigation appropriate, but, instead, 
only a “classic confirmation dispute” about valuation.  In re Spansion, 2010 WL 
1292837, at *8;  

4. where appointment would “entail undue delay in the administration of [the] estate 
and most likely cause the debtor to incur substantial and unnecessary costs and 
expenses detrimental to the interests of creditors and parties in interest.”  In re 
Shelter Res. Corp., 35 B.R. at 305; In re GHR Cos., 43 B.R. at 175-76. 

In each of these cases, the court determined that no investigation was appropriate or needed.   

The same holds true here. 

ARGUMENT 

37. The Court should decline to appoint an examiner in this case because 

(i) the proposed investigation is duplicative of investigations already performed by the Debtors 

and the Creditors’ Committee; (ii) the Equity Committee already is empowered to conduct 

investigations into all of the matters proposed in the Motion to be investigated; (iii) the matters 

the Equity Committee proposes that the examiner investigate amount to no more than a classic 

confirmation dispute about settlement of claims and valuation of assets, which disputes will be 

resolved at hearings on the Settlement Agreement and Plan; and (iv) the appointment of an 

examiner at this critical juncture – more than nineteen months after the Petition Date on the eve 

of the hearing on the Disclosure Statement – will cause undue delay in the administration of the 

estate, resulting in unnecessary costs, which should not be borne by the estate’s creditors.  For 

these reasons, among others, the Court should deny the Motion. 
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A. The Debtors and the Creditors Committee Have 
Already Performed the Proposed Investigation 

38. In the Motion, the Equity Committee proposes that an examiner 

investigate the following: 

1. The extent to which there are potential claims and causes of action held by the 
Debtors’ estates against any person or entity, and the merit and value of those 
claims, arising from circumstances leading to the OTS's closure of WMB and 
appointment of FDIC as receiver and the FDIC’s sale of WMB assets to 
JPMC . . . .; 

2. The extent to which there are potential claims and causes of action held by the 
Debtors’ estates arising from breach of fiduciary duty or other legal duties by 
WMI officers, directors, and employees in their supervision or direction of WMB 
investment in subprime residential mortgages during 2007 and 2008, or in other 
actions and events that led to WMB’s seizure and sale in September 2008; 

3. The disputes at issue in the Turnover Action, including the existence and 
valuation of WMI tax attributes (principally its NOLs) and the meaning and 
impact of the Tax Sharing Agreement on the disputes; 

4. The proper ownership, valuation, and asset affiliation of the [TPS] at issue in the 
JPMC Adversary Litigation and the proper ownership of all other assets that are 
the subject of claims and counterclaims in that adversary proceeding; 

5. The communications and negotiations that led to the Debtors' proposed “Global 
Settlement” and the factors that produced the settlement and the Debtors’ decision 
to agree to and support its terms; 

6. Potential claims belonging to the Debtors for fraudulent conveyance or for the 
recovery of preferential transfers, including but not limited to any such claims that 
arise from WMI’s capital contributions to WMB; 

7. To the extent not encompassed in preceding topics, the subjects and proposed 
information sources identified in the Debtors' May and December Rule 2004 
motions; 

8. To the extent not addressed in the preceding topics, the merit and valuation of the 
claims of any parties that would be released under the proposed Global 
Settlement; 

9. The identification, nature, and valuation of assets held by the Debtors post-
bankruptcy, including assets that would be conveyed to JPMC and the FDIC 
under the proposed Global Settlement Agreement. 

Motion at 28-29. 



39. The potential claims arising from the above-described actions have been 

the subject of thousands of hours of investigation by the Debtors and the Creditors’ Committee, 

the motivation for the Rule 2004 discovery, and the basis for four litigations – the JPMC Action 

and WMI’s counterclaims therein, the Turnover Action, the D.C. Action, and the ANICO Action 

– and, finally, the source of significant potential recovery for the Debtors’ estates through the 

Settlement Agreement.  In fact, the Motion uses, as shorthand, the names of the litigations and 

Rule 2004 discovery processes to refer to almost every item the Equity Committee proposes that 

the examiner investigate, demonstrating the Equity Committee’s acute awareness of all that has 

transpired in these cases.  In sum, appointment of an examiner would accomplish nothing but to 

set back the clock nineteen months in these cases. 

40. That the requested examinations have already been investigated, litigated, 

negotiated, and settled is an appropriate circumstance to decline appointment of an examiner.  In 

re Magna Entm’t Corp., Adv. No. 09-51155 (MFW), Tr. of Hr’g at 13 (“I think that the 

Committee has acted in whatever role the Examiner would have been instructed to act, namely 

they have investigated the serious allegations regarding the interested parties and the secured 

lenders’ position. I am fully aware of the extensive work done by the Committee in this regard, 

and that that was ultimately settled.  I make no comment on the settlement because that’s what 

I’ll hear at the confirmation hearing.”).  That is precisely the situation before this Court today – 

the Creditors’ Committee and the Debtors have already performed the proposed investigation.  

The fact that the requested investigation is duplicative is sufficient grounds for denying the 

appointment of an examiner.  Id. 
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B. The Court Already Has Empowered the Equity Committee 
to Conduct Investigations Through Discovery Into All of the 
Matters Proposed to Be Investigated                                         

41. By the Motion, the Equity Committee, which was formed over three 

months ago, is essentially asking the Court to appoint an examiner to do the Equity Committee’s 

job.  Among the matters proposed to be investigated by the examiner that are not necessarily 

resolved by the Settlement Agreement are “[t]he communications and negotiations that led to the 

Debtors’ proposed ‘Global Settlement’ and the factors that produced the settlement and the 

Debtors’ decision to agree to and support its terms.”  The Equity Committee has set forth no 

reason why it is unable to investigate, through ordinary discovery processes, the items proposed 

for the examiner’s investigation.  As the official committee representing the interests of equity 

security holders, the Equity Committee has standing to investigate this matter. 

42. That there already exist investigatory processes and parties charged with 

performing the requested investigation is an appropriate circumstance under which to decline 

appointment of an examiner.  The case of In re American Home Mortgage Holdings, Inc., No. 

07-11047, illustrates the point.  There, the court refused to appoint an examiner even though the 

$5,000,000 threshold was met.  Id., Tr. of Hr’g at 76-77.  The court noted that the financial 

threshold was “only one piece of the puzzle, and the other piece of the puzzle is that there has to 

be an investigation to perform that’s appropriate.”  Id. at 76.  The court determined that any 

issues would be uncovered by other parties in the case, who were able to conduct the 

investigation, meaning no examiner was needed.  Id. at 77-78.  Thus, the court denied the motion 

without prejudice to be brought again if the status of the case changed.  Id.  Similarly, in this 

case, the Equity Committee, which already has sufficient resources, including counsel and 

financial advisors, is charged with an investigatory function.  The Court should not appoint a 



second investigative functionary merely because the Equity Committee has not seen fit to use the 

powers it already has. 

C. The Matters the Equity Committee Proposes that the 
Examiner Investigate Are Classic Confirmation Disputes 
About Settlement And Valuation                                         

43. The question about whether a settlement of claims falls within the range of 

reasonableness is a matter that will be decided at a hearing to approve such settlement or confirm 

such a plan, and is not an “appropriate investigation” warranting the appointment of an examiner.  

In re Magna Entm’t Corp., Adv. No. 09-51155 (MFW) Tr. of Hr’g at 13 (“I think that the 

Committee has acted in whatever role the Examiner would have been instructed to act. . . . I 

make no comment on the settlement because that’s what I’ll hear at the confirmation hearing.”); 

In re Spansion, 2010 WL 1292837, at *8 (“The record before me does not provide sufficient 

evidence of conduct that would make an investigation of the Debtors ‘appropriate,’ but rather 

reveals deep and heated differences of opinion about the value of the Debtor companies.  

Moreover, the allegations of bad faith against the Debtors’ management for rejecting the Convert 

Committee’s Alternative Rights Offering provides a classic confirmation dispute, rather than 

grounds for an investigation by an examiner.”). 

44. Where, as here, the only point of dispute between the Creditors’ 

Committee and the Equity Committee is the valuation of the claims that the Settlement 

Agreement proposes to settle, there is nothing appropriate for an examiner to investigate.  In re 

Spansion, 2010 WL 1292837, at *8.  This Court should decline to appoint an examiner simply to 

act as a proxy for one side or the other in a classic plan confirmation valuation fight. 
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D. WMI’s Creditors Should Not Bear the Cost and Delay 
of an Examiner at this Late Juncture                             

45. Although the Equity Committee was appointed more than three months 

ago, the Equity Committee has only now – on the eve of the hearing to approve the Disclosure 

Statement and more than nineteen months into these chapter 11 cases – moved for the 

appointment of an examiner.  The Equity Committee’s obvious tactic is disruption and delay.  

The Equity Committee, in the Motion, repeatedly refers to the announcement of the Settlement 

Agreement as “a surprise announcement,” and the settlement embodied therein and the Plan as 

“dramatic and quite recent course-changes, which were not foreseeable.”  Motion at 21.  The 

Settlement Agreement was nothing of the kind.  The Debtors, along with the Creditors’ 

Committee, had for numerous months participated in comprehensive settlement negotiations 

with JPMC, the FDIC Receiver, the FDIC Corporate, significant WMI creditor groups, and 

significant WMB creditor groups.  The Debtors made numerous references to the ongoing 

negotiations, including in the proceeding on the Motion to Disband the Equity Committee 

immediately after the Equity Committee’s appointment.  See, e.g., No. 08-12229 (MFW), Tr. of 

H’g at 20-21, 31 (Bankr. D. Del. Jan. 28, 2010).  Prior to the March 12, 2010 announcement of 

the terms of the Settlement Agreement, counsel for the Debtors had, with reference to the 

ongoing settlement negotiations, requested that the Court refrain from issuing a summary 

judgment ruling in the Turnover Action while those negotiations progressed and also referred to 

settlement discussions on other occasions.  See, e.g., fn 4 above. 

46. The assertion by counsel for the Equity Committee that arriving at a 

settlement rather than litigating to the bitter end at any cost is somehow “not foreseeable” is an 

absurd assertion to make in any bankruptcy case, and undermines the Equity Committee’s 

argument that its inattentiveness is excusable neglect.  The Equity Committee seeks to excuse its 



failure to seek the appointment of an examiner earlier by pointing to “more recent events . . . that 

have come to light,” but they are unable to point to any causes of action or claims that were not 

disclosed in the litigations involving WMI or in the ANICO Litigation.  There is, in short, 

nothing new under the sun.  The only reason, therefore, that the Equity Committee filed this 

Motion at this critical and late date was to cause delay in the Disclosure Statement approval and 

Plan confirmation process.  The Equity Committee itself cites In re Schepps Food Stores, Inc., 

148 B.R. 27 (S.D. Tex. 1992), for the proposition that it is appropriate to deny a request to 

appoint an examiner when the moving party’s actions suggested that its true motive was delay, 

where the issues to be investigated were better addressed as objections to the proposed plan, and 

a date for the hearing on confirmation of the proposed plan had already been established.  

Motion at 18-19.  That is the case here.  WMI’s creditors should not be made to pay for such 

gamesmanship.  The Court should deny the Motion because it is a mere tactic to delay the 

unfortunate result that there will, in all likelihood, be no recovery for equity security holders. 

ALTERNATIVE RELIEF 

47. If, despite the foregoing, the Court nevertheless determines that 

appointment of an examiner is appropriate, the Court should exercise its discretion to limit the 

timing, scope, and costs of any such investigation.  Courts have found that there is “substantial 

potential for abuse and waste of estate assets” if a party in interest is allowed to compel an 

investigation of whatever matters that party specifies.  In re UAL Corp., 307 B.R. 80, 86 (N.D. 

Ill. 2004).  Because of this, the Court should narrowly limit any investigation’s scope, the 

examiner’s compensation, and the expenses available to the examiner in order to minimize the 

adverse consequences to the Debtors and creditors that such an appointment will cause.  In re 

Loral Space & Commc’ns, Ltd., No. 04 Civ. 8645RPP, 2004 WL 2979785, at *5 (S.D.N.Y. Dec. 

23, 2004).  Courts have discretion to limit the “scope, length, and conduct of the 
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investigation . . .  .” irrespective of whether the investigation is determined to be mandatory 

under section 1104(c)(2).  See In re Schepps Food Stores, Inc., 148 B.R. 27, 30 (Bankr. S.D. 

Tex. 1992). 

CONCLUSION 

In light of the foregoing, the Creditors’ Committee respectfully requests that the 

Court: (i) deny the Motion; and (ii) grant the Creditors’ Committee such other and further relief 

as the Court deems appropriate. 

Dated: May 4, 2010    Respectfully Submitted, 
Wilmington, Delaware 
        PEPPER HAMILTON LLP 

 

By:    /s/ Evelyn J. Meltzer    
David B. Stratton (DE No. 960) 
Evelyn J. Meltzer (DE No. 4581) 
John H. Schanne, II (DE No. 5260) 
Hercules Plaza, Suite 5100 
1313 Market Street 
P.O. Box 1709 
Wilmington, DE 19801 
Tel. (302) 777-6500 
Fax (302) 421-8390 
 
– and –  
 
AKIN GUMP STRAUSS HAUER & FELD LLP 
 
Fred S. Hodara (admitted pro hac vice) 
Robert A. Johnson (admitted pro hac vice) 
One Bryant Park 
New York, NY 10036 
Tel. (212) 872-1000 
Fax (212) 872-1002 
 
Attorneys for the Official Committee of Unsecured 
Creditors of Washington Mutual, Inc., et al. 
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CERTIFICATE OF SERVICE 

I, Evelyn J. Meltzer, hereby certify that on the 4th day of May, 2010, I caused the 

foregoing Objection of the Official Committee of Unsecured Creditors of Washington 

mutual, Inc. et al. to the Official Committee of Equity Security Holders’ Motion for the 

Appointment of an Examiner to be served upon the following individuals in the manner 

indicated. 

 

William P. Bowden, Esq. 
Gregory A. Taylor, Esq. 
Stacy L. Newman, Esq. 
Ashby & Geddes, P.A. 
500 Delaware Avenue 
8th Floor 
P.O. Box 1150 
Wilmington, DE 19899 
Hand Deliver 

 

Stephen D. Susman, Esq. 
Seth D. Ard, Esq. 
Susman Godfrey, L.L.P. 
654 Madison Avenue, 5th Floor 
New York, NY 10065 
Fax: 212-336-8340 
Email:ssusman@susmangodfrey.com 

sard@susmangodfrey.com 
 

Parker C. Folse, III, Esq. 
Edgar Sargent, Esq. 
Justin A. Nelson, Esq. 
1201 Third Avenue, Suite 3800 
Seattle, WA 98101 
Fax: 206-516-3883 
Email: pfolse@susmangodfrey.com 

esargent@susmangodfrey.com 
njelson@susmangodfrey.com 

 

 

  
  

 

  /s/ Evelyn J. Meltzer    
Evelyn J. Meltzer (DE No. 4581) 
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