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Addendum to Proof of Claim 
The Federal Deposit Insurance Corporation, as 

Receiver for Washington Mutual Bank, Henderson, Nevada 

A. Introduction 

1. This proof of claim is submitted pursuant to 11 U.S.C. § 501 and Bankruptcy 

Rule 3001 by the Federal Deposit Insurance Corporation, as receiver for Washington Mutual 

Bank, Henderson, Nevada (the “FDIC-Receiver”).  The FDIC-Receiver was appointed receiver 

of Washington Mutual Bank (“WMB”) by the Office of Thrift Supervision (the “OTS”) on 

September 25, 2008, by order number 2008-36.  On September 26, 2008, WMI and Washington 

Mutual Investment Corp. (together, the “Debtors”) commenced these voluntary cases under 

chapter 11 of the Bankruptcy Code. 

2. Pursuant to 12 U.S.C. § 1821(d)(2), the FDIC-Receiver succeeds by operation of 

law to the rights, titles, powers, and privileges, including legal claims, of WMB, and of any 

stockholder, member, accountholder, depositor, officer or director of WMB.  The FDIC-Receiver 

is entitled to a superpriority with respect to the portion of its claims relating to the avoidance and 

recovery of fraudulent transfers that are subject to 12 U.S.C. § 1821(d)(17).  In addition, some of 

the FDIC-Receiver’s claims are entitled to administrative priority under 11 U.S.C. § 507, 

including priority under 11 U.S.C. § 507(a)(9) for commitments to a Federal depository 

institutions regulatory agency to maintain the capital of an insured depository institution. 

3. In its capacity as receiver, the Federal Deposit Insurance Corporation acts to 

protect insured depositors and creditors of failed depository institutions.  The claims set forth 

herein arise, in part, out of WMI’s actions by and through its agents to direct WMB for the 

benefit of WMI and at the expense of WMB.  In addition to the specific bases for the FDIC-

Receiver’s claims discussed below, the Debtors are liable to WMB under various theories 

including, without limitation, subrogation, unjust enrichment and quasi contract, because WMB 
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provided money, goods or valuable services to or on behalf of the Debtors for which WMB is 

entitled to be repaid. 

4. Immediately after its appointment, the FDIC-Receiver sold substantially all of the 

assets of WMB, including the stock of WMB’s thrift subsidiary, Washington Mutual Bank fsb 

(“WMBfsb”), to JPMorgan Chase Bank, N.A. (“JPMC”) pursuant to a Purchase and Assumption 

Agreement Whole Bank dated as of September 25, 2008 (the “P&A Agreement”).1  Certain of 

the claims asserted herein may have been sold to JPMC under the P&A Agreement and, to that 

extent, are asserted by the FDIC-Receiver in accordance with the P&A Agreement.  Nothing in 

this proof of claim (i) alters in any respect the terms of the P&A Agreement or the schedules or 

exhibits thereto or (ii) should be construed as reflecting the FDIC-Receiver’s interpretation of the 

P&A Agreement, including without limitation the assets or rights related to claims that may have 

been sold, or that JPMC may claim to have been sold, pursuant to the P&A Agreement. 

B. Tax-Related Claims 

5. The FDIC-Receiver asserts claims arising from consolidated tax returns filed by 

WMI on behalf of, among others, WMB.  All federal and state tax related refunds that have been 

paid to WMI already or that may be paid in the future based on consolidated tax returns, are due 

and owing in substantial part to WMB, and not WMI.  A tax refund resulting from offsetting 

losses of one member of a consolidated filing group against the income of that same member in a 

prior or subsequent year inures to the benefit of that member, in this instance, WMB.   

6. Any such amounts received by WMI are or will be held in trust for WMB and are 

not property of the Debtors’ estate as a matter of law.  To the extent the Debtors have received 

any such tax refunds, or might receive any such refunds in the future, the funds should be turned 

                                                 
1 Publicly available at http://www.fdic.gov/about/freedom/popular.html. 

B526



 

 3

over immediately to the FDIC-Receiver.  The FDIC-Receiver reserves all rights relating to its 

claim for turnover of such assets. 

7. Without limiting the foregoing, based on investigation to date the FDIC-Receiver 

believes that the tax refunds or tax overpayments to which WMB is entitled from tax authorities, 

or from the Debtors to the extent that payments of such amounts have been or will be made to 

the Debtors, amount to no less than $4,269,507,909.00, as summarized in the following table. 

Category Amount (all years) 

Federal Tax Litigation Items $228,830,412    

State Claims for Litig. Items $29,081,702    

Federal Audit Cycle Items $670,255,737    

State Claims for Fed. Audits $275,242,708    

Federal Overpayments $40,000,000    

State Overpayments $89,867,260    

Federal Loss Carryback Claims $1,906,654,329    

State Loss Carryback Claims $2,464,064    

Miscellaneous $173,825,241    

Federal Refunds Held by WMI $241,798,079    

State Refunds Held by WMI $94,668,862    

Amounts Due from WMI to WMB 
for Intercompany Taxes 
 

$516,819,516    

8. WMI and other members of the consolidated group were parties to a Tax Sharing 

Agreement dated as of August 31, 1999 (the “Tax Sharing Agreement”).  The provisions of the 

Tax Sharing Agreement do not alter WMB’s entitlement to the tax refunds.  To the extent that 

the Debtors assert that the Tax Sharing Agreement somehow empowers them to withhold tax 

B527



 

 4

refunds that are WMB’s property, the Tax Sharing Agreement would constitute an unsafe and 

unsound banking practice.  Further, pursuant to the Internal Revenue Code, regulations 

promulgated thereunder, and state tax laws, as applicable, WMB has an independent right to 

pursue, contest, compromise, or settle any tax related adjustment or deficiency relating to WMB.  

To the extent that WMI attempts to interpose the Tax Sharing Agreement to prevent the FDIC-

Receiver, or JPMC in accordance with the provisions of the P&A Agreement, from exercising 

such rights on behalf of WMB or WMBfsb, such an interpretation of the Tax Sharing Agreement 

would be burdensome to the receivership.  The FDIC-Receiver reserves its right to repudiate the 

Tax Sharing Agreement pursuant to 12 U.S.C. § 1821(e) for these and any other reasons that it 

deems appropriate in its sole discretion as provided for under that statute. 

9. The FDIC-Receiver specifically reserves the right to litigate, prosecute, dispute, 

contest, compromise or settle any purported right of set off or offset claimed by the Debtors 

relating to tax refunds in the proper venue under title 12 of the United States Code.  Such claims 

and defenses are not subject to the jurisdiction of the Bankruptcy Court but are, rather, 

independent property rights and claims that are subject to the exclusive jurisdiction provided for 

under title 12. 

C. Trust Preferred Securities 

10. In February 2006, Washington Mutual Preferred Funding LLC (“WMPF”), a 

Delaware limited liability company, was formed as an indirect subsidiary of WMB to facilitate 

core capital financing transactions for WMB through the issuance of “trust” preferred securities 

to investors by certain special purpose entities (“SPEs”).  WMPF’s assets were limited to direct 

or indirect interests in mortgages or mortgage-related assets, cash and other permitted assets.  

These assets were held in certain Delaware statutory trusts.  WMPF issued preferred securities, 
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which were held by and were the sole asset of the SPEs and which were senior in priority to the 

common stock in WMPF, which was held indirectly by WMB. 

11. The following series of trust preferred securities were issued by SPE subsidiaries 

of WMPF using this structure.  The Debtors have asserted that these series of trust preferred 

securities have a liquidation preference of approximately $4 billion.  

a. Washington Mutual Preferred (Cayman) I Ltd. 7.25% Perpetual 
Noncumulative Preferred Securities, Series A-1; 

b. Washington Mutual Preferred (Cayman) I Ltd. 7.25% Perpetual 
Noncumulative Preferred Securities, Series A-2; 

c. Washington Mutual Preferred Funding Trust (Delaware) Fixed-to-Floating 
Rated Perpetual Noncumulative Trust Securities; 

d. Washington Mutual Preferred Funding Trust II (Delaware) Fixed-to-
Floating Rated Perpetual Noncumulative Trust Securities; 

e. Washington Mutual Preferred Funding Trust III (Delaware) Fixed-to-
Floating Rated Perpetual Noncumulative Trust Securities; 

f. Washington Mutual Preferred Funding Trust IV (Delaware) Fixed-to-
Floating Rated Perpetual Noncumulative Trust Securities. 

12. The following series of WMPF preferred securities were issued in connection 

with the offerings of the trust preferred securities and were designed to include mirror-image 

terms for the purpose of funding payments to investors in the trust preferred securities: 

a. Washington Mutual Preferred Funding LLC 7.25% Perpetual 
Noncumulative Preferred Securities, Series 2006-A; 

b. Washington Mutual Preferred Funding LLC 7.25% Perpetual 
Noncumulative Preferred Securities, Series 2006-B; 

c. Washington Mutual Preferred Funding LLC Fixed-to-Floating Rate 
Perpetual Noncumulative Preferred Securities, Series 2006-C; 

d. Washington Mutual Preferred Funding LLC Fixed-to-Floating Rate 
Perpetual Noncumulative Preferred Securities, Series 2007-A; 

e. Washington Mutual Preferred Funding LLC Fixed-to-Floating Rate 
Perpetual Noncumulative Preferred Securities, Series 2007-B. 
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13. The trust preferred securities were sold to investors subject to a “conditional 

exchange” feature under which the trust preferred securities would be exchanged into shares of 

preferred stock of WMI (or depositary shares relating thereto) if certain regulatory events 

occurred.  As a condition to authorizing WMI to treat the trust preferred securities as core capital 

of WMI’s principal thrift subsidiary, WMB, the OTS required WMI to provide a written 

commitment to the OTS that if there was a “conditional exchange,” any resulting interest that 

WMI obtained in the trust preferred securities or, indirectly, in the WMPF preferred securities 

that funded those securities, would be contributed to WMB.  WMI provided that commitment to 

the OTS in a letter dated February 23, 2006.  A copy of the commitment letter is attached as 

Exhibit 1. 

14. On September 25, 2008, WMI entered into an Assignment Agreement with WMB 

(the “Assignment Agreement”).  A copy of the Assignment Agreement is attached as Exhibit 2.  

Under the Assignment Agreement, and effective upon its execution, WMI transferred to WMB, 

without recourse, all of its right, title and interest in and to all of the trust preferred securities, the 

WMPF preferred securities and the SPE subsidiaries of WMPF.   

15. Also on September 25, 2008, the OTS notified WMI that an “exchange event” 

occurred, triggering the “conditional exchange” feature of the trust preferred securities.  

Thereafter, a “conditional exchange” occurred automatically on September 26, 2008, at 8 a.m. 

Eastern time, when WMI issued a press release announcing the exchange event.   

16. Pursuant to 11 U.S.C. § 365(o), WMI was deemed to have assumed and was 

required to cure any defects under the February 23, 2006 capital maintenance commitment and 

the Assignment Agreement as a condition to filing its petition under chapter 11 of the 

Bankruptcy Code.  The FDIC-Receiver demands that the Debtors immediately take all steps, or 
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authorize third parties to take such steps, that may be necessary to complete the transfer of the 

trust preferred securities, and any right, title or interest that the Debtors may claim in or to the 

WMPF preferred securities or the SPE subsidiaries of WMPF, to JPMC as purchaser of the trust 

preferred securities and related assets from the FDIC-Receiver under the P&A Agreement.  The 

FDIC-Receiver reserves all of its rights in the event that WMI fails to take such immediate 

actions, including without limitation seeking the conversion of WMI’s chapter 11 case to a 

liquidation under chapter 7 of the Bankruptcy Code. 

17. In the alternative, and without waiving or limiting the foregoing, the FDIC-

Receiver reserves its rights to effect the transfer of ownership of the trust preferred securities in 

the ownership registers of the SPE subsidiaries of WMPF as an action that does not affect the 

property of the debtors’ estates and therefore is not subject to the automatic stay provided under 

section 362(a) of the Bankruptcy Code. 

18. In the alternative, and without waiving or limiting the foregoing, the FDIC-

Receiver demands that the Debtors turnover to JPMC, without recourse, all of the trust preferred 

securities and any right, title or interest that the Debtors may claim in or to the WMPF preferred 

securities or the SPE subsidiaries of WMPF, because any such interests are held by the Debtors 

in trust for WMB. 

19. In the alternative, and without waiving or limiting the foregoing, the FDIC-

Receiver asserts an administrative claim under 11 U.S.C. § 507(a)(9) for the full value of the 

trust preferred securities or for payment of the full amount of any liquidation preference 

accompanying such trust preferred securities, together with the value of any right, title or interest 

that the Debtors may claim in or to the WMPF preferred securities or the SPE subsidiaries of 

WMPF. 
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20. The FDIC-Receiver specifically reserves the right to litigate, prosecute, dispute, 

contest, compromise or settle any purported rights with respect to the trust preferred securities, 

the WMPF preferred securities and the SPE subsidiaries of WMPF in the proper venue under 

title 12 of the United States Code. 

D. Intercompany Amounts 

21. In asserting claims against the FDIC-Receiver for certain intercompany notes and 

other intercompany amounts, the Debtors have not taken into account amounts that are due and 

payable by those entities under the system of intercompany settlement of accounts that was in 

place prior to the receivership.  While reserving all of its rights to dispute the Debtors’ 

intercompany claims in the appropriate forum, the FDIC-Receiver also is entitled to payment of 

amounts owed by the Debtors and their non-debtor subsidiaries with respect to such claims, or in 

the alternative, to set-off such amounts owed to the FDIC-Receiver against amounts claimed by 

WMI pursuant to section 553 of the Bankruptcy Code. 

22. Based on the investigation to date and subject to amendment based on further 

investigations, the FDIC-Receiver asserts claims against the Debtors and their non-debtor 

subsidiaries for intercompany amounts in the aggregate amount of $310,761,288.47.  Of this 

total, $273,616,108 reflects a general ledger entry in WMB’s favor relating to the change in 

accounting for pension contributions in excess of pension expenses prior to the implementation 

of Statement of Financial Accounting Standards No. 158.  The other intercompany amounts 

owed by the Debtors or their non-debtor subsidiaries are: 

Obligor/Description 
 

Amount 

Ahmanson Obligation Corp. 
(general ledger account 49328) 
 

$6,676.78 

Washington Mutual Inc. (Payroll) 
(general ledger account 28462) 
 

$17,369,814.37 
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Obligor/Description 
 

Amount 

Washington Mutual 1031 Exchange (Payroll) 
(general ledger account 28497) 
 

$37,024.10 

Ahmanson Residential Development 
(general ledger account 28058) 
 

$214.50 

Sutter Bay Corp. 
(general ledger account 28088) 
 

$56.12 

Washington Mutual Finance Group LLC 
(general ledger account 28108) 
 

$49,754.56 

Washington Mutual 1031 Exchange 
(general ledger account 28040) 
 

$55,508.19 

Washington Mutual Inc. 
(general ledger account 28162) 
 

$17,829.35 

Washington Mutual Inc. (Clearing Account) 
(general ledger account 28162) 
 

$3,239,907.00 

Washington Mutual Inc. (Sept. Mgmt Fees) 
(general ledger account 28162) 
 

$14,530,007.97 

Washington Mutual Inc. (Stock Option Amort.) 
(general ledger account 28162) 
 

$28,557.64 

Washington Mutual Inc. (Rent for Admin. Bldg.) 
(general ledger account 28162) 
 

$58,652.00 

Washington Mutual Inc. (Clearing Account) 
(general ledger account 49896) 

$1,751,137.89 

E. Deposit Accounts 

23. The Debtors have asserted that as of the petition date, the Debtors and certain of 

WMI’s non-debtor subsidiaries had funds on deposit with WMB in the approximate amount of 

$707,000,000 and that WMI had funds on deposit with WMBfsb of $3,668,000,000.  Since the 

petition date an additional $234,687,816 has been received in these accounts as payment of tax 

refunds that are, in all or substantial part, the property of WMB, for the reasons discussed above.  

Without conceding that the funds at issue are in fact deposits, the funds are collectively referred 

to herein as the “Deposit Funds.” 
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24. Based on public filings by JPMC and the Debtors, there appear to be significant 

doubts as to whether satisfactory account documentation exists with respect to some or all of the 

funds at issue.  Pending further investigation, the FDIC-Receiver therefore reserves all of its 

rights under 12 U.S.C. § 1823(e) and under 12 U.S.C. § 1821(d)(9) to defeat any claim asserted 

by the Debtors with respect to the Deposit Funds. 

25. Separately, the FDIC-Receiver expressly reserves all of its rights with respect to 

the Deposit Funds under section 9.5 of the P&A Agreement, under which the FDIC-Receiver 

may, in its discretion, determine that all or any portion of any deposit balance assumed by JPMC 

pursuant to the P&A Agreement does not constitute a “Deposit” or otherwise, in its discretion, 

determine that it is in the best interest of the FDIC-Receiver or Corporation to withhold all or 

any portion of any deposit, and may direct JPMC to withhold all or any portion of any such 

deposit balance. 

26. The FDIC-Receiver further asserts that to the extent any of the Deposit Accounts 

is subject to a security interest and lien in favor of WMB, the FDIC-Receiver is entitled to 

enforce the terms thereof with respect to funds in such an account.  Upon information and belief, 

WMI entered into at least one specific security agreement with WMB with respect to funds in 

account number 177-8911206. 

27. Separately, and in the alternative, the FDIC-Receiver reserves all of its rights of 

setoff under 11 U.S.C. § 553, 12 U.S.C. § 1821(d) or federal or state law with respect to the 

Deposit Funds. 

28. The FDIC-Receiver specifically reserves the right to litigate, prosecute, dispute, 

contest, compromise or settle any purported rights with respect to the Deposit Funds in the 

proper venue under title 12 of the United States Code. 
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F. Capital Maintenance Obligations 

29. The FDIC-Receiver’s claims arise in part from WMI’s obligation to maintain and 

guarantee the appropriate capital levels of WMB pursuant to applicable capital and liquidity 

requirements including, but not limited to the statutory and regulatory provisions set forth in 12 

U.S.C. § 1831o, 12 U.S.C. § 1464(s) and regulations promulgated thereunder.   

30. Events since the closing of WMB have raised questions about whether WMI, 

WMB or their directors or officers were accounting and reserving for anticipated losses 

appropriately, thereby resulting in an overstatement of WMB’s capital.  The FDIC-Receiver has 

only recently begun its investigation into these facts, but it notes that in connection with its 

acquisition of WMB, JPMC announced that it would write down approximately $31 billion of 

WMB’s loan portfolio based on JPMC’s assessment of remaining credit losses in that portfolio.  

Only months earlier, WMI’s chief financial officer had predicted substantially lower write-

downs by WMB for non-performing assets of between $12 billion and $19 billion over the next 

several years.   

31. WMI’s failure to sufficiently maintain the appropriate capitalization of WMB 

damaged WMB in an unliquidated amount.  The capital maintenance claims may be subject to 

priority under 11 U.S.C. § 507(a)(9), if applicable.  

G. Fraudulent Transfers/Dividends 

32. Although its investigation only recently has commenced, the FDIC-Receiver may 

avoid and recover fraudulent transfers within five years before the receivership under federal and 

state law.  See 12 U.S.C. § 1821(d)(17); R.C.W. §§ 19.40.011, et seq.; 6 Del. C. §§ 1301, et seq.  

The FDIC-Receiver reserves all rights to recover property transferred, or the value of such 

property from the initial transferee, the institution-affiliated party, or the person for whose 
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benefit the transfer was made, or from any immediate or mediate transferee of any such initial 

transferee.  The FDIC-Receiver’s rights under section 1821(d)(17) are superior to any rights of a 

trustee or any other party (other than any party which is a federal agency) under title 11 or the 

Debtors in these bankruptcy cases.  See 12 U.S.C. § 1821(d)(17).   

33. Similarly, to the extent the FDIC-Receiver’s claims relate to unlawful dividends 

paid, or other unlawful distributions made by WMB to its stockholders, or, as successor by 

merger to New American Capital, Inc. (“NACI”), by NACI to its stockholders, the FDIC-

Receiver reserves the right to recover such amounts as provided for under the Washington 

Business Corporation Act, title 23B of the Revised Code of Washington, or in the case of NACI 

under the Delaware General Corporation Law, 8 Del C. §§ 101, et seq.  

34. The Debtors have asserted claims for recovery of various allegedly fraudulent 

transfers against the FDIC-Receiver in the amount of at least $10.5 billion.  In support of those 

claims, the Debtors have alleged, inter alia, that “WMI or WMB may have been insolvent at the 

time” of the challenged transfers and that if “WMB was insolvent, had unreasonably small 

capital, and/or was unable to pay its own debt obligations as they matured, WMI did not receive 

any value in exchange” for certain transfers.   

35. If WMB or NACI was insolvent during some or all of the period within five years 

prior to the FDIC-Receiver’s appointment on September 25, 2008, then the FDIC-Receiver may 

have claims for actual or constructive fraudulent transfers against WMI as the initial transferee, 

the institution-affiliated party, the person for whose benefit a transfer was made, or from any 

immediate or mediate transferee of any such initial transferee, for transfers of at least 

$15,041,000,000 in the form of cash dividends between September 2003 and September 2008.   

B536



 

 13

Of these dividends, $7.2 billion were distributed to WMI in 2006 and $5.49 billion were 

distributed to WMI in 2007.2 

H. Litigation 

36. WMB is or was a plaintiff or the successor in interest to a plaintiff in certain 

litigation prior to the receivership or, if it was not a named plaintiff, was the real party in interest 

in such litigation being prosecuted by WMI.  Without limiting the foregoing, this litigation 

includes American Savings Bank FA v. United States, No. 92-872C (Fed. Court of Claims), 

Anchor Savings Bank FSB v. United States, No. 95-39C (Federal Court of Claims) and 

Washington Mutual Inc. v. Internal Revenue Service (W.D. Wash.).3 

37. The FDIC-Receiver succeeded to WMB’s interests in such litigation and is the 

rightful recipient of any recoveries therein.  To the extent that WMI has received or may in the 

future receive any proceeds from such litigation, any such payments are held in trust for WMB 

and are not property of the Debtors’ estate.  The FDIC-Receiver demands the turnover of all such 

amounts by the Debtors or the right to receive such payments directly from the defendant(s).  In 

the alternative, the FDIC-Receiver asserts a claim for any and all recoveries in such litigation. 

                                                 
2 WMB paid dividends on its common and preferred stock of as much as $17.1 billion 

during the five year period.  During that time, WMB’s stock was held by NACI, a wholly-owned 
subsidiary of WMI that, upon information and belief, WMI dominated and controlled.  WMB 
succeeded by merger to assets and liabilities of NACI as the result of a reorganization that WMI 
caused to occur in late 2007.  The FDIC-Receiver is continuing its investigation into whether the 
NACI reorganization itself resulted in fraudulent transfers as to which WMI is liable to the 
FDIC-Receiver and reserves the right to supplement this claim to provide additional detail with 
respect to such claims. 

3 The last of these cases was listed in the Debtors’ statement of financial affairs dated 
December 19, 2008 without a docket number.  It was not listed in the subsequent version of the 
Debtors’ statement of financial affairs.  Upon information and belief, the action concerns tax 
issues relating to Winstar claims. 
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I. Insurance Proceeds 

38. Prior to the receivership, WMI and/or WMB purchased insurance for which 

WMB was, at least in part, a named insured or an intended beneficiary.  Such insurance includes, 

without limitation:  the 2007/2008 Lloyd’s of London Washington Mutual Financial Institution 

Blended Program, Policy No. 509/QA015407 and various policies of excess insurance relating 

thereto (the “2007/08 Blended Tower”); the 2008/09 Aon Financial Institutions Bond, Electronic 

and Computer Crime, Bankers Professional Liability, Employment Practices Liability and 

Fiduciary Liability Policy, Policy No. B0823FD0806211 and various policies of excess 

insurance relating thereto (the “2008/09 Blended Tower”); and the 2008/2009 XL Specialty 

Insurance Company Management Liability and Company Reimbursement Insurance Policy, 

Policy No. ELU104380-08 and National Union Policy No. 463-3347 (the “D&O Policies”). 

39. To the extent that covered loss within the meaning of the relevant insurance 

policies has been suffered by WMB, the FDIC-Receiver is entitled to all proceeds paid under 

applicable insurance coverage for such loss.  Without limiting the foregoing, the FDIC-Receiver 

claims any proceeds under the applicable insurance policies for insured wrongful acts that caused 

harm in any respect to WMB.   

40. To the extent that proofs of loss have been or may be filed with respect to such 

matters with the relevant insurer, the FDIC-Receiver hereby claims any payments in respect of 

such loss, which are not property of the Debtors’ estate and, to the extent paid to the Debtors, are 

held in trust for the FDIC-Receiver as the rightful recipient thereof.  This includes, without 

limitation, proofs of loss submitted to the insurers under the 2007/08 Blended Tower on or about 

July 18, 2008 (C.I.P. Mortgage Company), September 17, 2008 (Encino, California), 

September 18, 2008 (Campbell Pruneyard, California) and October 3, 2008 (Newport Beach, 
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California).  The amount of loss claimed and other details are known to the Debtors; those details 

are omitted from this proof of claim for reasons of confidentiality.  

41. The FDIC-Receiver reserves the right to tender to the insurers any insured matter 

that has been or may be asserted against the receivership notwithstanding any claim that 

proceeds under such insurance policies are, in whole or in part, property of the Debtors’ estate. 

42. The FDIC-Receiver also has succeeded to rights, claims and causes of action by 

WMB against directors, officers, and professionals and others who provided services to WMB.  

The FDIC-Receiver  reserves all of its rights and remedies in and to any insurance policies 

potentially covering the FDIC-Receiver’s claims against such persons and entities including 

policies pursuant to which the Debtors or WMB are insureds or additional insureds. 

J. Other Matters Subject to the P&A Agreement 

43. The FDIC-Receiver asserts a protective unliquidated claim for matters as to which 

(i) JPMC may assert a claim against the Debtors as the successor in interest to WMB and the 

FDIC-Receiver under the P&A Agreement and (ii) the Debtors may object to such a claim due to 

JPMC’s lack of standing. 

44. Without limiting the foregoing, the matters as to which the FDIC-Receiver asserts 

this protective claim include: 

a. Claims relating to employee or retiree benefit plans, trusts or insurance 

policies, including Rabbi trusts, BOLI/COLI policies and retirement or 

welfare plans, to the extent such plans, trusts or policies are or should be 

the property or responsibility of WMB; 

b. Claims relating to litigation proceeds as to which (i) JPMC claims an 

entitlement as successor to WMB and (ii) the FDIC-Receiver agrees that 
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JPMC has succeeded to WMB’s interests under the terms of the P&A 

Agreement; 

c. Claims relating to WMB assets as to which (i) JPMC claims an 

entitlement as successor to WMB and (ii) the FDIC-Receiver agrees that 

JPMC has succeeded to WMB’s interests under the terms of the P&A 

Agreement.   

K. Other Unliquidated Claims 

45. The FDIC-Receiver has or may have claims based upon breaches of fiduciary 

duties owed by the directors and officers of WMI to WMB and the liability of WMI in 

connection therewith.  Such directors and officers may have failed to meet their lawful 

obligations and act in the best interests of WMB including, but not limited to, directing and/or 

authorizing the various upstream dividend and other avoidable transfers, failing to adequately 

maintain WMB’s capital or liquidity, failing to establish or maintain adequate internal controls, 

failing to engage in suitable risk management, implementing substandard practices for loan 

underwriting and asset purchases and sales for WMB and otherwise taking or omitting to take 

actions that would serve WMB’s interests.   

46. Further, according to the Debtors, before the petition date approximately sixty 

WMB employees were officers of WMI.  All of WMB’s directors also were directors of WMI, 

and the boards of directors of WMB and WMI regularly met in joint session.  To the extent that 

such officers or directors (or any other persons as to whom WMI owes a duty of indemnification 

or advancement) assert claims against the FDIC-Receiver for indemnification or advancement, 

the FDIC-Receiver asserts a claim for reimbursement of such amounts against WMI. 
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47. The FDIC-Receiver also asserts an unliquidated claim for indemnity or 

contribution to the extent that WMB is entitled to assert such claims against WMI with respect to 

any pending or future litigation in which WMB or the FDIC-Receiver is or may be a named 

defendant. 

48. To the extent any governmental authority obtains or enters an order directing 

restitution for the criminal or otherwise wrongful acts of the officers or directors of WMB, such 

orders are for the benefit of the FDIC-Receiver as successor to WMB.  If WMI receives any 

payment in respect of such an order, it shall hold such amounts in trust for WMB, and the FDIC-

Receiver demands that such funds be turned over to the receivership estate. 

L. Reservation of Rights 

49. Neither this proof of claim nor any subsequent appearance, pleading, claim, 

document, suit, motion nor any other writing or conduct, shall constitute a waiver by the FDIC-

Receiver of any:  (a) right of the FDIC-Receiver to assert a defense of sovereign immunity; 

(b) right to have any and all final orders entered only after appropriate administrative procedures 

and/or de novo review by a United States district court; (c) right to elect a trial by jury in any 

matters so triable; (d) right to have the reference of this matter withdrawn by the United States 

district court in any matter or proceeding subject to mandatory or discretionary withdrawal; or 

(e) other rights, claims, actions, defenses, setoffs, recoupments or other matters to which the 

FDIC-Receiver is entitled under any agreements, at law or in equity or under the United States 

Constitution.  All of the above rights are expressly reserved and preserved without exception and 

with no purpose of conceding jurisdiction in any way by this filing or by any other participation 

in this matter.  The FDIC-Receiver expressly reserves all rights to assert the preemption of the 

Bankruptcy Court’s jurisdiction and the exclusive jurisdiction provided under title 12. 
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50. The identification or enumeration of the FDIC-Receiver’s rights and remedies set 

forth in this proof of claim is not intended to be exhaustive.  In addition, the FDIC-Receiver’s 

investigation and review of the books and records of WMB is ongoing, and the FDIC-Receiver 

and its professional advisers have not yet had a sufficient opportunity to evaluate and determine 

all claims that the FDIC-Receiver may have against the Debtors.  The FDIC-Receiver reserves 

the right to further amend, revise or supplement this proof of claim in any respect, and to file 

such additional claims and requests for payment.  Without limiting the foregoing, the FDIC-

Receiver reserves the right to assert specific claims or counterclaims for as-yet unliquidated, 

unmatured or contingent claims currently known or unknown, including without limitation, 

claims for indemnification, contribution, subrogation or reimbursement from the Debtors for any 

claims of third parties that may be asserted against the FDIC-Receiver or payments made by or 

on behalf of the FDIC-Receiver for which the Debtors are responsible. 

51. The FDIC-Receiver further reserves the right to amend or supplement this proof 

of claim, including, without limitation, to:  cure a defect in the original claim, correct the claim 

amount or priority status, include additional supporting documents, describe the claim in greater 

detail, or add additional claims presently unknown to the FDIC-Receiver that, if known, could 

have affected this claim or resulted in the assertion of additional damages.  In addition, nothing 

herein shall be deemed to waive or otherwise affect the rights of any other person, including 

without limitation, JPMC, to make claims similar to or parallel with this claim. 

52. The FDIC-Receiver reserves all rights to setoff against the Debtors any interests 

that are subject to setoff under section 553 of the Bankruptcy Code.  Accordingly, the FDIC-

Receiver asserts and reserves all of its rights, if any, to setoff any sums due to the Debtors 

against sums due the FDIC-Receiver from the Debtors or their non-debtor subsidiaries. 
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53. Nothing in this proof of claim describing or in any way relating to property in 

which the Debtors now or hereafter may assert an interest shall be construed or deemed in any 

way as evidence that such assets are property of the estate or an admission that the Debtors have 

any rights in such property.  This claim is submitted to assert and preserve the rights of the 

FDIC-Receiver in the Debtors’ pending bankruptcy cases, and neither the submission of this 

proof of claim nor any provision in it shall be construed or deemed as evidence that FDIC-

Receiver has waived or intends to waive any rights or claims afforded it under applicable law.  

Without limiting the foregoing, the FDIC-Receiver reserves any rights at law or equity that it has 

or may have against any other entity, person or persons, including without limitation the insiders, 

directors or officers of the Debtors, of WMB or of their affiliated entities, or any of their insurers 

or indemnitors.   

54. This proof of claim is not intended to be, and shall not be construed as: (a) an 

election of remedies; (b) waiver of any right to the determination or any issue or matter by a jury; 

(c) a waiver of any defaults; or (d) a waiver or limitation of any rights at law or equity, remedies, 

claims or interests of the FDIC-Receiver. 

55. Copies of various documents in support of this proof of claim are not attached 

because of the size of such documents and because the relevant provisions are described herein.  

In addition, many if not all of those documents are in the Debtors’ possession or are matters of 

public record. 
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M. Notices 

56. All notices and requests for documents to the FDIC-Receiver relating to this proof 

of claim shall be served upon: 

Tom Reeves 
Counsel - Legal Division 
Federal Deposit Insurance Company 
Room VS-D-7608 
3501 Fairfax Drive 
Arlington, VA 22226-3500 
treeves@fdic.gov 

Thomas R. Califano  
DLA Piper LLP (US) 
1251 Avenue of the Americas 
New York, New York  10020 
Telephone: (212) 335-4500 
thomas.califano@dlapiper.com 
 

57. The claims herein include (1) claims to funds that may be held by third parties, 

(2) claims to funds that are held by the Debtors or subject to express or equitable trust, 

(3) general unsecured claims, and (4) administrative and priority claims.  Based on the state of 

the records currently available to the FDIC-Receiver, on the fact that many records were not 

available to the FDIC-Receiver at the time of preparation and filing of this proof of claim, and on 

information derived from various records reviewed, it is possible that certain assets which the 

Debtors assert to own in their schedules or otherwise, may in fact be owned by the FDIC-

Receiver, and may not be property of the Debtors’ estate.  The FDIC-Receiver is investigating 

the circumstances as thoroughly and expeditiously as possible.  The FDIC-Receiver hereby 

asserts its claim to such assets and will submit more specific claims as soon as information is 

made available in order to evaluate, ascertain and determine specific ownership interests. 

[INTENTIONALLY LEFT BLANK] 
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Dated: March 26, 2009 FEDERAL DEPOSIT INSURANCE CORPORA nON,
as Receiver for Washington Mutual Bank, Henderson,
Nevada

By: ~Ø/ty
RQØ Schoppe
Recei ver - in-Charge
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	1. I am a Vice President at Charles River Associates Incorporated (“CRA”), an economic, financial, and management consulting organization.  At CRA, I am the Practice Leader for Financial Accounting and Valuation.  Over the course of my career, I have led the financial analysis for dozens of situations involving troubled companies and solvency.  In addition, I have been admitted as an expert and testified in solvency, accounting and valuation cases in numerous federal district and bankruptcy courts, state courts, arbitrations, and other venues.  
	2. Prior to joining CRA, I was a partner at Ernst & Young (“E&Y”).  For fourteen years, I was the managing partner of E&Y’s New England Investigative & Dispute Services Practice, and also led the firm’s Securities, Mergers & Acquisitions, and Bankruptcy Litigation practices.   Prior to that, I was an audit partner and served such clients as American Express, Bank of New England, Bankers Trust, PaineWebber, and Shearson Lehman Hutton.  Attached as Exhibit A, is a copy of my Curriculum Vitae.
	3. I have been retained by counsel for JPMorgan Chase & Co. (“JPMC”) in this matter and I have been asked to opine upon the allegations of insolvency made in Debtors’ Complaint for Turnover of Estate Property, dated April 27, 2009 (the “Complaint”) and Debtors’ Motion for Summary Judgment, dated May 19, 2009 (the “Motion”).
	4. Debtors assert that setoff is unavailable to JPMC because Debtors “were insolvent or rendered insolvent at the time of the transfer.”  (Complaint ¶ 8)  They allege that the purported transfer at issue occurred on September 25, 2008, upon the execution of the Purchase and Assumption Agreement (“P&A”).  (Complaint ¶¶ 33-35)  The Debtors further allege that they are “protected by a statutory presumption of insolvency” (Motion p. 21) for the 90-day period preceding WMI’s petition (the “90-Day Look-Back period”).  I understand, however, that the presumption of a debtor’s insolvency is rebuttable based on the facts and circumstances of that enterprise’s financial state in the period preceding the filing of the petition for bankruptcy.
	5. On September 25, 2008 (the “Date of Receivership”), the Office of Thrift Supervision (“OTS”) closed Washington Mutual Bank, Henderson, Nevada (“WMB”) and appointed the Federal Deposit Insurance Corporation (“FDIC”) as receiver.  On the same day, the P&A was executed, whereby JPMC purchased “substantially all of the assets and assume[d] all deposit and substantially all other liabilities” from WMB (P&A, p. 1).  The Debtors filed for Chapter 11 on September 26, 2008.  
	6. In this affidavit, I discuss three issues:  (i) the assets subject to dispute in this matter are material to the determination of Debtors’ solvency; (ii) the appointment of a receiver by the OTS is not determinative of financial insolvency as defined by the Bankruptcy Code; and (iii) there are significant indicia of solvency that call into question Debtors’ presumption of insolvency as of the Date of Receivership and during the 90-Day Look-Back period.  Accordingly, Debtors’ insolvency cannot be presumed and can only be established by undertaking a rigorous analysis of the Debtors’ assets, liabilities and capital.  
	7. I understand that Debtors have asserted ownership over certain assets, the value of which totals at least $10 billion (the “Disputed Assets”).  These Disputed Assets principally include, among other things, Trust Preferred Securities with purported liquidation value of $4 billion, and certain tax refunds with a purported value of $3 billion.  Debtors’ schedule of assets and liabilities filed with U.S. Bankruptcy Court for the District of Delaware listed $7.83 billion in liabilities and $4.48 billion in assets, exclusive of at least some of these Disputed Assets (Motion, p.21).  As such, a legal determination of the ownership of these disputed assets is material to the financial determination of the Debtors’ solvency as of September 25, 2008, and during the 90-Day Look-Back period   It is not possible to reach a reliable opinion with respect to the solvency of Debtors until one first knows whether Debtors owned some, all, or none, of these assets.
	II. The Appointment of a Receiver by the OTS is not Determinative of Financial Insolvency as defined by the Bankruptcy Code
	8. Although the OTS seized WMB (the largest asset of WMI prior to receivership) on September 25, 2008, this seizure is not determinative of the financial insolvency (as defined by the Bankruptcy Code) of WMI as of that date.
	9. The OTS did not conclude that WMB (or WMI) was insolvent as of the date of receivership.  Rather, it determined that:
	(a) The Savings Bank is likely to be unable to pay its obligations or meet its depositors’ demands in the normal course of business; and 
	(b) The Institution is in an unsafe or unsound condition to transact business.  

	10. Moreover, the OTS’s finding that WMB was “in an unsafe and unsound condition” is not determinative of the insolvency of WMI or WMB during the 90-day Look-Back period.  After experiencing increased deposit outflows due to the IndyMac failure in July 2008, the pattern of deposit activity at WMB appeared to normalize until September 15, 2008.  Beginning on this date, WMB, which reported its deposit cash flows to the OTS on a daily basis, began to experience significant cash outflows from its demand, time and other deposit accounts.  According to the OTS, “[s]ignificant deposit outflows began [on that date] and . . . [d]uring the next eight business days, WMB deposit outflows totaled $16.7 billion.”  Based on the daily deposit balances reported to the OTS, WMB’s daily cash flows are shown on Exhibit B.    
	11. Nevertheless, from September 15, 2008 to September 25, 2008 WMB was able to satisfy these deposit outflows.  It was not until September 25, 2008 that the OTS seized WMB.  Importantly, the OTS stated that “adverse events in the financial markets” (OTS Fact Sheet, p. 1) were the cause of the material deposit outflows.  
	12. Based on my review to date, there is no indication that the OTS performed a solvency analysis consistent with the test for insolvency specified in the Bankruptcy Code.  There is no indication that the OTS assessed the fair saleable value of the assets of WMB (or WMI).  Nor is there an indication that OTS compared the fair saleable value of the assets of WMB (or WMI) to the total amount of either company’s respective liabilities.  There is no indication that the OTS performed a comprehensive cash flow analysis of WMB (or WMI).  Instead, the OTS found that “WMB met the well-capitalized standards through the date of receivership.”  Thus, without a thorough analysis of the assets, liabilities and capital of WMI and WMB, it is not possible to come to a reliable conclusion concerning the financial solvency of either entity, whether on a consolidated or stand-alone basis.
	III.  There are Substantial Indicia of Solvency that Call Into Question Debtors’ Presumption of Insolvency Prior to the Date of Receivership
	13. Even before considering the Disputed Assets, Debtors have not claimed or provided a sufficient factual basis for concluding that the amount of WMI’s liabilities exceeded the value of its assets, at fair saleable value, at any date prior to the Date of Receivership.  Debtors have not claimed or provided a sufficient factual basis for concluding that WMI was, or was rendered, unable to pay its debts as they became due on any date prior to the Date of Receivership.  Finally, Debtors have not claimed or provided a sufficient factual basis for concluding that WMI was, or was rendered, inadequately capitalized at any date prior to the Date of Receivership.  Further, the contemporaneous internal (i.e., company) and external (i.e., market place) financial data that I have reviewed to-date cast doubt on the presumption of WMI’s insolvency for the 90 days preceding WMI’s bankruptcy.  
	(a) There is significant data to suggest that WMI was able to pay its debts as they became due prior to the Date of Receivership.  For example, based on the current record, it appears that:  
	(i) Neither WMI (as holding company) nor WMB failed to make any scheduled interest or principal payment on third-party debt. 
	(ii) WMI continued to meet its operating expenses.  For example, trade debt and payroll continued to be paid through the Date of Receivership.
	(iii) WMI issued a press release on September 15, 2008 stating that the S&P downgrade was attributable to “worsening market conditions and not to any material change in the evaluation of Washington Mutual’s financial condition.” 
	(iv) By mid-September 2008, the rates on credit default swaps for WMI investment grade debt had fallen from much higher levels in July and August 2008.  Thus, the market’s perception appeared to be that of decreasing default risk.   
	(v) As late as September 16, 2008, WMI was anticipating the open market repurchase of $1.4 billion of senior notes and a tender offer to repurchase $1.2 billion of covered bonds.

	(b) There is significant data to suggest that the value of WMI’s assets, at fair saleable value, exceeded the amount of its liabilities, prior to the Date of Receivership.  In fact, based on preliminary analysis, the net asset value of WMI appeared to be stabilizing, if not improving, as of mid-September 2008.  For example:  
	(i) Some Wall Street equity analysts expressed a favorable opinion about the prospect for Washington Mutual’s stock.  On September 12, 2008, Goldman Sachs’s equity research department upgraded its recommendation on Washington Mutual’s common stock from “sell” to “neutral”.  On September 19, 2008, Fox-Pitt Kelton published an equity research report stating the Washington Mutual was “significantly undervalued relative to what a likely acquirer might pay,” even after assuming additional losses of $5.00 per share.
	(ii) As of September 19, 2008, the market capitalization of WMI (on a consolidated basis) was over $7 billion. 

	(c) There is significant data to suggest that WMI was adequately capitalized prior to the Date of Receivership.  
	(i) The OTS found that “WMB met the well-capitalized standards through the receivership date.”  Consistent with this finding by the U.S. Government, WMI’s contemporaneous internal forecasts anticipated capital levels “strongly in excess of all regulatory ‘well-capitalized’ minimums” even without further capital injections.    
	(ii) In WMI’s internal presentations (as of September 2, 2008) and its public release of 3Q08 earning guidance (on September 11, 2008), the company estimated 3Q08 excess liquidity of $50 billion and an additional cash balance of $12B.  Even under its internal “stress case,” WMI was forecasting liquidity “significantly” in excess of its liquidity threshold.  
	(iii) WMI (on a consolidated basis), reported net GAAP losses for the first and second quarters of 2008.  However, these reported losses were almost entirely due to non-cash charges to the company’s income statement.  For both quarters, the company generated positive operating cash flow totaling over $6.3 billion.  In both quarters, cash flow was further augmented by positive cash flows from investing activities which totaled approximately $4.4 billion through June 30, 2008.  At June 30, 2008, WMI reported $23.7 billion of tangible equity and $26.1 billion of stockholders equity.  
	(iv) At least one Wall Street equity analyst believed that Washington Mutual had sufficient access to capital.  On September 11, 2008 HSBC issued an equity research report stating that “as long as [Washington Mutual] has regulatory support (and we believe WaMu has regulatory support. . .), it can continue to raise money needed through the deposit market. . .and FHLB advances.”


	14. The seizure of WMB by the OTS was a one-time event that significantly transformed the structure of Washington Mutual as an integrated enterprise, and the relationship between WMI and WMB.  As a result WMI, as constituted prior to the date of receivership, was very different from WMI, as constituted post-receivership.  Because this was a transforming event that occurred on a single date, it does not provide economic evidence to support a presumption of insolvency prior to the event, i.e., for all, or part, of the 90-Day Look-Back period. 
	15. Given the indicia of solvency prior to the Date of Receivership, it cannot be presumed that WMI was, in fact, insolvent during the 90-Day Look-Back period.  This question of solvency requires further investigation and analysis.
	16. My analysis is ongoing.  As a first step in forming a reliable opinion of the solvency of WMI and WMB, it will be necessary to identify the assets owned by WMI and WMB as of the petition date and during the 90-Day Look-Back period.  I will then need to identify and analyze the fair saleable value of the assets of both entities on a consolidated and stand-alone basis.  As part of this analysis, it will also be necessary to identify and quantify the realized and contingent liabilities of both entities, on both a consolidated and stand-alone basis.  The solvency analysis will also require an analysis of both companies’ actual and forecasted sources of capital and liquidity.  At a minimum, these analyses will need to encompass a range of dates that are reflective of the transactions identified by both Debtors and JPMC in various pleadings in this matter.  In addition to continuing a review and analysis of the voluminous documents and information already provided by counsel, I anticipate that additional work steps may include, but not be limited to:
	(a) Review and analysis of certain workpapers prepared by Washington Mutual’s external auditors;
	(b) Review and analysis of various intercompany transactions as between multiple Washington Mutual entities;
	(c) Review and analysis of valuation and cashflow models and presentations prepared by TPG group in connection with the April 2008 transaction;
	(d) Review and analysis of certain other third-party bids for the all or some of the assets of WMI and/or WMB during the relevant time periods;
	(e) Review and analysis of information provided to banking regulators; 
	(f) Rating agency presentations and models, including correspondence between Washington Mutual and the rating agencies; and
	(g) Interviews, including depositions, of key heritage Washington Mutual personnel.

	17. I declare under penalty of perjury that the foregoing is true and correct.  
	Executed in Boston, Massachusetts on July 24, 2009.
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