
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re:

WASHINGTON MUTUAL, INC., et al.,'

Debtors.

1

Chapter 11

Case No. 08-12229 (MFW)

Jointly Administered

Objection Deadline: 12/20/2012 4 : 0 0  p.m. (ET)
Hearing Date: 12/27/2012 2 : 0 0  p.m. (ET)

MOTION BY WMI  LIQUIDATING TRUST FOR AN ORDER AUTHORIZING AN
EXAMINATIO N OF GOLDMAN SACHS PURSUANT TO BANKRUPTCY RULE 2004

WMI Liquidating Trust ( "WMILT")  as successor in interest to Washington Mutual, Inc.

( "WMI")  and WMI  Investment Corp. ( " WMI  Investment"), formerly debtors and debtors in

possession (collectively t he  "Debtors ")  moves  f o r  authorization t o  conduct a  limited

examination of  Goldman, Sachs & Co. and its affi liates including Goldman Sachs Execution &

Clearing LP (collectively "Goldman Sachs" or  "Goldman")  pursuant to Rule 2004 o f  the

Federal Rules of Bankruptcy Procedure (the "Bankruptcy Rules") and Rule 2004-1 o f  the local

Rules for the United States Bankruptcy Court for the District of Delaware (the "Local Rules").

I. PR EL I M I N AR Y STATEMENT

1. W M I L T  seeks authorization to conduct discovery into potential claims against

Goldman Sachs for breach of contract and related causes of action. Evidence recently developed

Debtors in these Chapter 11 cases and the last four digits o f  each Debtor's federal tax identification
numbers are: (i) Washington Mutual, Inc. (37.25) and (ii) WM1 Investment Corp. (5395). The Debtors are
located at 925 Fourth Avenue, Suite 2500, Seattle, Washington 98104.
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substantial value to WMILT's  remaining creditors and WMI's  former equity holders.

2. G o l d m a n  Sachs was  WMI ' s  investment bank  f o r  years pr ior  t o  WM I ' s

bankruptcy. Goldman undenvrote several of WMI' s securities and WMI looked to Goldman for

assistance in raising capital and seeking investment partners. T h is  work on behalf of WMI

became increasingly important as the financial crisis worsened and turbulence in the mortgage

markets threatened WMI's  subsidiary Washington Mutual Bank ( "WMB") . Believ ing that the

bank's asset base and capital position were adequate to weather the storm i f  it could fi nd a

reliable source of liquidity, WMI was counting on Goldman Sachs' reputation to bolster market

confidence and help prevent a collapse. W M '  hired Goldman Sachs, and paid it millions in fees,

to seek out investors who could provide liquidity and to explain to these potential investors why

WMI was sound.

3. I n s t e a d  o f  providing this promised support to 'WMI, i t  appears that Goldman

Sachs may have decided it  could make more money by betraying its client. I n  this motion,

WMILT seeks evidence o f  Goldman's participation in a scheme to drive WMI's  stock price

down as a way o f  generating massive profits for  Goldman and its favored investor partners.

Such conduct, i f  it occurred, was directly contrary to the obligations Goldman undertook in its

investment advisory agreement with 'WMI.

4. T h e r e  is little doubt that some major investors did participate in a scheme to drive

down WMI's  share price. I n  the final months before bankruptcy, WMI was the victim of a "bear

raid", a frenzy of  short sales and other securities transactions which had the effect—probably

intentionally o f  driving WMI 's  stock price into the ground. I n  such a situation, investors

2 Capitalized terms used by not defined in this brief have the meaning ascribed to them in the Seventh
Amended Joint Plan of Reorganization.
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betting against a stock through short sales, for instance, can generate enormous profits by

fomenting a self-perpetuating cycle of panic. As  the SEC has recognized, financial institutions

are particularly vulnerable to bear raids because their value is dependent on public perception of

the institution's strength and stock crashes can lead quickly to bank runs, as they did for

Washington Mutual, which can further depress the stock price and reinforce the adverse cycle.

5. T h e  risk to financial institutions is amplified i f investors are engaging in illegal

"naked" short sales. In  such transactions, investors seeking to profit from a bear raid will agree

to sell stock short without first locating and obtaining shares to sell. In  addition to the impact of

the negative trading activity, significant amounts of naked short selling can artificially depress a

stock's price by increasing the supply o f  shares i n  the market. Sh o r t  sellers who are

unconstrained by the need to locate shares can flood the market with sell orders, causing the

price to crash. Fo r  these reasons, naked short selling is a recognized form of abusive market

manipulation and is unlawful in almost all instances.

6. C u r r e n t l y  available evidence is overwhelming that WMI's stock was subjected to

a large amount of naked short selling in the months leading up the bankruptcy. There is also

good reason to conclude that a substantial share of the decline in the stock's value during those

months is attributable to shorting and naked shorting o f WMI's stock, not to any inherent

weakness in WMI. This potentially unlawful trading activity created a classic death spiral for the

bank.

7. W M I L T  seeks discovery to determine whether Goldman Sachs participated in or

facilitated the shorting and naked shorting of WMI's stock. Such activity, i f it occurred, would

be the basis for a breach o f contract claim against Goldman and also potentially claims for

market manipulation and other securities-related causes of action.
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8. T h e  trading records necessary to determine Goldman's involvement with shorting

and naked shorting o f  WMI's  stock are solely within Goldman's possession. Ev en  without

seeing these trading records there is good reason to suspect that Goldman participated in this

activity. G o ldman Sachs' involvement in  bear raids and naked shorting o f  other stocks,

including stocks of other financial institutions like Lehman Brothers, has been widely reported in

the press. Goldman has also been named as a defendant in several cases alleging naked short

selling. Discovery in at least one of  those cases has turned up evidence that Goldman had a

practice of facilitating naked short sales for favored investor clients, and even that Goldman was

the "go to" firm for hedge fund managers who wanted to short a stock that could not be obtained

elsewhere.

9. W M I L T  seeks discovery o f  the relevant trading records in order to determine

whether it has a basis for bringing a claim against Goldman Sachs for this activity. The burden

on Goldman from having to produce these records should not be significant given the very

limited scope of  the request. O n  the other hand, the potential benefit to WMI's  creditors and

other stake holders is substantial given the magnitude o f  the damages at issue. Granting this

motion will facilitate WMILT 's  efforts to fulfi ll its  fiduciary obligation to its  constituents to

identify and liquidate all claims that it received from the estate.

JURISDICTION AND VENUE

10. T h i s  Court has jurisdiction to decide this matter pursuant to 28 U.S.C. §§157 and

1334. This  is a core proceeding pursuant to 28 U.S.C. §157(b)(2)(A) & (0). Venue is proper in

this Court pursuant to 28 U.S.C. §§1408 and 1409.

11. T h e  predicates for the requested relief are Bankruptcy Rule 2004 and Local Rule

2004-1.

4



FACTUAL BACKGROUND

A. WMI ' s  Bankruptcy And The Creation O f WMILT

12. O n  September 26, 2008, WMI  fi led a petition for relief under Chapter 11. T he

bankruptcy case was jointly  administered with the case o f  WMI's  affi liate WMI Investments,

which fi led on the same day. W M I  and WMI  Investments served as debtors in  possession

throughout the pendency of the bankruptcy.

13. O n  February 23, 2012, this Court approved the Seventh Amended Joint Plan of

Reorganization (the " P lan
-
) .  T h e  
P l a n  
w a s  
t h e  
p r o d u
c t  
o f  
a n  
e x t e
n s i v
e  
n e g o
t i a t
i o n  
b e
t w
e e
n

various stakeholders, including the Debtors, the Committee o f  Unsecured Creditors, and the

Committee o f  Equity  Holders. T h e  Plan received overwhelming support f r om WMI ' s

stakeholders, including its equity investors who received majority ownership in the reorganized

debtor and an interest in any post-confirmation litigation. The Plan became effective on March

19, 2012.

14. Pu r s u a n t  to the Plan, WMILT  was formed, among other reasons, to manage the

resolution o f  all remaining claims, both those against the Debtors and those that might be

brought on behalf of the Debtors or other stakeholders. Als o pursuant to the negotiated terms of

the Plan, a subcommittee of WMILT was formed for the purpose of investigating any affirmative

claims that WMILT might bring against third parties (the "Litigation Subcommittee"). Under

the Plan, certain funds were allocated from the estate to the Litigation Subcommittee to be used

in the investigation and prosecution of any potential claims.

B. T h e  2008 Financial Crisis And Seizure of Washington Mutual Bank.

15. P r i o r  to fi ling for  bankruptcy, WM I  was a multiple savings and loan holding

company that owned WMB and several other non-banking subsidiaries. As  a savings and loan,
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WMB was regulated by the Office of Thrift Supervision ("OTS”).

16. I n  the mids t o f  the 2008 global fi nancial crisis, W M I  injected billions  o f

additional capital into WMB during the summer of 2008 and sought outside investors to provide

additional capital and liquidity.

17. D e s p i t e  these efforts, on September 25, 2008 the Director of the OTS appointed

the FDIC as receiver for WMB and advised that the receiver was immediately taking possession

of WMB. Immediately after its appointment as receiver, the FDIC sold substantially all of  the

assets of WMB to JPMorgan Chase Bank, National Association.

C. Goldman's  Involvement In Efforts To Save WM1.

18. G o l d m a n  Sachs had been WMI 's  investment bank  fo r  years pr ior  t o  the

bankruptcy. Goldman had served as underwriter on several series o f  WMI debt and equity

securities and, in the spring of  2008, Goldman had played a significant role in facilitating the

seven billion dollar investment in WMI led by the hedge fund TPG.

19. G i v e n  the history o f  this relationship and Goldman's knowledge o f  WMI and

WMB's  assets and business operations, WMI  relied on Goldman as its partner in seeking an

investor during the 2008 crisis. Goldman's reputation as one of the largest and most profitable

investment banks in the world would, WMI hoped, give potential investors confidence in WMI

despite the ongoing financial crisis. Indeed, WMI paid Goldman millions of dollars in large part

because of Goldman's reputation and its connections.

20. A l t h o u g h  Goldman and WMI did not enter into an agreement memorializing the

terms o f  this engagement until September 24, 2008, just two days before the bankruptcy, the

engagement actually started earlier. As  the contract itself makes clear, WMI was agreeing to pay
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Goldman Sachs $3 million "for services provided to date." See Exhibit 1, Letter Agreement,

September 24, 2008, at If 3.

21. I n  the contract, Goldman agreed to undertake the duties of  "financial advisor" in

conjunction with a potential "sale of all or a portion of the Company [i.e. WMI]."  Id.  at p. 1,

preamble. Goldman's  duties were defined more specifically in the first two paragraphs of the

contract:

(1) During the term of our engagement, we will provide you with financial advice
and assistance i n  connection w ith this  potential transaction, which may
include performing financial analyses, searching for a purchaser or investors
acceptable to you, coordinating visits o f  potential purchasers and investors
and assisting you in negotiating the financial aspects of the transaction;

(2) At your request we also will undertake a study to enable us to render our
opinion as to the fairness from a financial point o f  view o f  the financial
consideration to be received by shareholders o f  the Company in connection
with the sale o f  50% or  more o f  the outstanding common stock o f  the
Company.

Id. at III 1 and 2.

D. Nak ed Short Sales Impacted WMI's  Share Price

22. I n  the months preceding the bankruptcy, the price o f  WMI's  common stock

collapsed. I t  dropped from its 2008 high of nearly $22 per share on February 1
s t  t o  j u s t  $ 2 . 2 6  o n
September 24
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23. U ndoub ted ly ,  a portion of this decline is attributable to the overall decline in the

stock market. An d  another portion can be attributed to public releases of  negative information

concerning WMI and WMB as the economic crisis unfolded. B u t  those factors alone do not

explain the entire loss in value.

24. I n  conjunction with its investigation into potential claims, WMILT 's  Litigation

Subcommittee retained an economist, Dr. Robert Shapiro, to analyze the causes of price changes
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in WMI's  stock between mid-2007 and September 24, 2008. Using widely accepted methods of

statistical analysis, Dr. Shapiro isolated the effect of  general market declines and the effects o f

public ly available news about W M ,  S e e  Exhibit 2 ,  Declaration o f  Dr. Robert Shapiro,

November 29, 2012, at 5 - 9 .  H e  determined that causes other than these appear to have

contributed at least 24% o f  WMI's  loss in value. I d .  at  1I 9. Thes e other causes at least

potentially include the effect of abundant short sales and naked short sales of WMI's stock. Id .

at 1114, 17.

25. I n  a second portion of his analysis, Dr. Shapiro examined publicly available data

to gauge the level o f  short selling activity for  WMI  stock in the relevant period. H e  found

substantial evidence of abnormally high levels of short selling and naked short selling. Id. at 11'll

10-18. H e  also found evidence o f  cross-causation, indicating that the volume of  short sales

tended to increase the volume of naked short sales and vice versa. I d  at 17.

26. A s  Dr. Shapiro explains, public ly available data makes a strong circumstantial

case that WMI was the v ic tim of  "large-scale naked short activities." I d .  at 11 13. T he  SEC

publishes daily reports showing the number of  trades of  every stock that fail because the seller

does not deliver the promised shares. Id.  at 1
- 1 4 .  T h e s e  
" f a i l u r e s  
t o  
d e l i v e r "  
c a n  
s o m e t i m
e s  
b e

caused by things other than a naked short sale, but naked shorts are by far the most common

explanation and a large volume o f  these fails  almost inevitably points to a pattern o f  naked

shorting. I d at 1113.

27. I n  WMI's  case, the pattern is unmistakable. D r .  Shapiro examined the monthly

high number of  failures to deliver WMI stock. H e  identified a very large volume of failures to

deliver in the months leading up to the bankruptcy. I d .  at 1114. Failures to deliver increased

sharply in the four quarters prior to the company's collapse, peaking at 42 million shares at the
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time of  the collapse in September 2008, the equivalent of  2.44 percent of  WMI's  outstanding

shares and 9.7 percent of WMI's short interest. Id.

E. The Mechanics O f Short Sales And Naked Short Sales
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who usually locates the shares. Mos t major brokerages have lending desks that will arrange such

transactions (for a fee) to facilitate short sales. The investor then sells the borrowed shares to a

buyer in the market at the current market price and is  obliged to deliver the borrowed shares

within three days of the sale (T+3). Because of the outstanding obligation to return the shares to

the lending broker, the investor must at some future point acquire replacement shares in the

market. I f ,  as the short-seller hopes, the price of the shares declines, the investor will be able to

purchase replacement shares for less than the cash he or she received from the buyer, netting a

profit. I f ,  on the other hand, the share price rises, the investor will pay more when he or she buys

replacement shares and will sustain a loss.

29. A n  investor engaging in a naked short sale sells shares to a buyer without first

locating them through a broker or delivering them within three days of the sale. I n  such a case,

the Depository Trust Corporation (“DTC"), the securities clearinghouse owned by the major

investment banks and brokerage houses, credits the buyer with shares and establishes an

obligation for  the broker o f  the naked short seller to locate shares and deliver them. T h is

obligation may not be satisfied for weeks or even months. Dur ing the period when such a trade

has not been settled by the original seller, the DTC will nevertheless treat the credits held by the

buyer as if  they were actual shares, allowing them to be traded as if  they were genuine shares.

30. T h i s  process can create an opportunity for blatant market manipulation and fraud.

Short sellers who are not constrained by the obligation to locate and borrow the shares they sell
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are able to generate a massive number of sell orders, potentially flooding the market and driving

down the price. When these short sellers fail to deliver, the DTC-generated "phantom shares"

can accumulate in the market in addition to the actual shares legally issued by the corporation.

When naked short selling of a particular stock reaches high levels, as it apparently did for WMI,

a significant share of the stock in the market place may be false shares. There is no doubt that an

increase of this size in the supply of available shares, especially for an actively traded stock, can

create substantial downward pressure on the price o f  the shares. I n  addition, other market

participants observe the large short sales occurring without knowing they are naked short sales.

These other participants may assume that the short seller has reliable negative information about

the company that would justify the large short sales, including the fees paid to borrow the shares.

In this way, naked short sellers inject false information into the market, sending negative signals

about a company that can further depress its share price.

F. Naked Short Sales Helped Br ing Down Other Financ ial Institutions Inc luding
Bear Sterns And Lehman.

31. N e w s  articles have reported the wide-spread allegation that both Bear Sterns and

Lehman Brothers were brought down by bear raids, including extensive naked shorting. See, e.g.

Exhibit 3,  Gary Matsumoto, Naked Short Sales H in t  Fraud in  Br inging Down Lehman,

Bloomberg, March 19, 2009; Exhibit 4, Matt Taibbi, Wall Street's Naked Swindle, Rolling

Stone, October 15, 2009.

32. I n  the wake o f  the Bear Sterns collapse, the SEC recognized the particular

vulnerability o f  financial institutions to bear raids because o f  their dependence on public

confidence. As  a result, the SEC issued an emergency order stepping up the protection against

naked short selling for certain major financial institutions. Ex hibit  5, SEC Enhances Investor

Protections Against Naked Short Selling, SEC Press Release 2008-143, July 15, 2008. T he list
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o f  protected companies did not include WM1 (though it did include Goldman Sachs). I d  SEC

Chief Christopher Cox described the action as intended to "stop unlawful manipulation through

'naked' short selling that threatens the stability of financial institutions." Id.

33. G o l d m a n  Sachs has been identified as a likely participant in the bear raids on Bear

Sterns and Lehman Brothers. Richard Fuld, former CEO of  Lehman Brothers, was apparently

convinced of Goldman's involvement, though he acknowledged to Congress that he had no hard

proof. See Exhibit 6, Heidi N. Moore, Dick Fuld's Vendetta Against Short Sellers And Goldman

Sachs, Wall Street Journal Blogs, October 7, 2008 (quoting an email from Lehman executive

Thomas Humphrey, "that in just a few weeks on the 'buy ' side,.. .it is  very clear that GS is

driving the bus with the hedge fund kabal& greatly influencing downside momentum,Leh &

others!") Press accounts have also insinuated that Goldman was involved. See, e.g., Exhibit 4,

Matt Taibbi, Wall Street's Naked Swindle, Rolling Stone, October 15, 2009.

G. Goldman Has Been Implicated In Other Naked Shorting Cases

34. G o l d m a n  Sachs has been at the center of the controversy surrounding naked short

selling for years. I t  has been fined by the SEC for this activity. I t  has been sued by shareholders

for market manipulation based on naked shorting. A n d  documents produced in one o f  those

cases support the claim that, for Goldman, naked short selling was a standard business practice.

35. I n  2007 Goldman paid $2 million the SEC to resolve claims that it had facilitated

an illegal short-sale trading scheme for some of its clients. See Exhibit 7, SEC and NYSE Settle

Enforcement Actions Against Goldman Sachs U n it  for  Role in  Customers I llegal Trading

Scheme, SEC press release 2007-41, March 14, 2007. Goldman's  clients in  that case were

placing orders to sell shares that they did not own, effectively executing naked shorts. The SEC
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alleged that Goldman knew or  should have known o f  these abusive trades and, instead o f

reporting the violations, helped facilitate the scheme. Id.

36. G o l d m a n  settled a second naked short selling case brought by the SEC and the

NYSE in  May  2010. S e e  Exhibit 8,  Mary  Gordon, Goldman Sachs Settles Short Sales

Allegations, USA Today, May  4, 2010. I n  this  enforcement action, the SEC alleged that

Goldman Sachs Execution & Clearing violated regulations by failing to deliver or locate shares

in order to close out certain short sales. I d  T hes e failures to deliver violated regulations

intended to  prevent naked short selling. T h e  allegations i n  this  enforcement action are

particularly relevant to WMI  because the trades at issue occurred in December 2008 and January

2009, just a few months after WMI collapsed.

37. G o l d m a n  Sachs has also been named as a defendant in  a number o f  private

lawsuits alleging market manipulation through naked short schemes. I n  one such case, brought

by Internet retailer Overstock.com in California state court, documents obtained in discovery

from Goldman were disclosed in a public fi ling.
3 A  n u m b e r  o f  
t h e s e  
d o c u m e n t s  
r e l a t e  
n o t  
j u s t  
t o

Overstock.com trades, but to an apparent pattern of  willful failures to deliver extending across

the firm. Detailed review of this evidence is contained in a brief from the case. See Exhibit 9,

Plaintiffs' Consolidated Opposition to Defendants' Motions To Seal Summary Judgment Papers,

February 9, 2012. Examples include an email from one of Goldman's hedge fund clients noting

that when they asked Goldman "to short an impossible name (and expecting full well not to

receive it) [they would be] shocked to learn that [Goldman] can get it for us." See id. at p. 19. In

another email, a Goldman executive states that "we have to be careful not to link  locates to fails

[because] we have told the regulators we can't." Id.

3 The Overstock.com case was dismissed by the tr ial court on jurisdictional grounds unrelated to
Goldman's actual involvement in any naked short transactions. I t  is currently on appeal.
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H. Goldman's Market Manipulation Through Shorting And Naked Shorting Would
Give Rise To Liability.

38. E v id e n c e  o f  Goldman Sachs' partic ipation in  a  naked short selling scheme

targeting WMI  could serve as the basis for claims under several theories. WM I L T  may have a

claim against Goldman f o r  breach o f  the investment advisory agreement. G o ldman 's

participation in an intentional and unlawful scheme to drive down WMI's  stock price would be

directly contrary to Goldman's contractual obligations to support and advise WMI in its efforts

to fi nd an investor. Under  New York law, conduct that would "deprive the other party of the

right to receive the benefits under their agreement" constitutes a breach of the duty of good faith

and fair dealing. See, e.g., Jaffe v. Paramount COMMC 'S, 222 A.D.2d 17, 22-23, 644 N.Y.S.2d

43 (App. Div. 1
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stock price into the ground could be seen to deprive WM I  o f  its ability  to benefi t from

Goldman's promised efforts to locate an investor.

39. W M I L T  may also have claims under applicable securities laws. When unlawful

naked short selling is intended to impact the market price of a stock, it can serve as the basis for

securities fraud and market manipulation claims under Section 10(b). See, e.g. CompuDyne

Corp. v. Shane, 453 F.Supp.2d 807, 827 (S.D.N.Y. 2006). W M I L T  may also have claims for

insider trading, breach of  contract, or misuse of  confidential information if, in making trading

decisions, Goldman used information it received from WMI. A  detailed assessment of damages

is obviously premature, but there is no doubt that the damages from any of these claims could be

very significant given the impact that naked short selling may ultimately have had on WMI.
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IV .  A R G U M E N T

A. A n  Investigation Into Potential Claims Against Goldman Is  A Proper Subject For
Rule 2004 Discovery

40. W M I L T  seeks an order authorizing it to take discovery, including the production

of documents and a deposition of a Goldman Sachs corporate representative under Fed. R. Civ.

P. 30(b)(6), on topics related to Goldman s trading activ ity and securities lending activ ity

concerning any WMI issued security during the period from March 25, 2008 through September

25, 2008.

41. R u l e  2004(a) of  the Federal Rules of  Bankruptcy Procedure permits any party in

interest to move for an examination of any entity. " T he  scope of  a Rule 2004 examination is

unfettered and broad." Was h. Mu:., Inc. 408 B.R. 45, 49 (Bankr. D .  Del. 2009) (internal

punctuation and citation omitted). R u le  2004 examinations arc often equated to a "fi shing

expedition" and are not necessarily premised on any threshold showing of  likelihood of success.

See, e.g., In  re Bennett Funding Group, Inc., 203 B.R. 24, 28 (Bankr. N.D.N.Y. 1996). T h e

power is not unlimited, however, and examinations cannot invade areas that are not relevant to

the basic matter being investigated and cannot be used to harass. I n  re Table Talk, Inc., 51 B.R.

143, 145 (Bankr. D. Mass. 1985).

The primary purpose o f  a Rule 2004 examination is  to enable the trustee to

determine the full extent o f  the estate, including all claims and other assets. I n  re Drexel

Burnham Lambert Group, Inc., 123 B.R. 702, 708 (Bankr. S.D.N.Y. 1991). Furthermore, a

Bankruptcy Rule 2004 examination "may extend to creditors and third parties who have had

dealings with the debtor." 117 re Wilcher, 56 B.R. 428, 433 (Bankr. N.D. 111. 1985). Emphasizing

the broad purposes of Rule 2004, courts have generally permitted examination of any third-party

who had business dealings w ith the debtor. I n  r e Ionosphere Clubs, Inc ., 156 B.R. 414
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(S.D.N.Y. 1993), aff'd, 17 F.3d 600 ( 2
nd  C i r .  1 9 9 4 ) .  
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Debtor's prior motion for a Rule 2004 examination in this case, "Megitimate goals of Rule 2004

examinations include 'discovering assets, examining transactions, and determining whether

wrongdoing has occurred.' "  I n  re Wash. Mut Inc., 408 B.R. at 50 (quoting In re Enron Corp.,

281 B.R. 836, 840 (Bankr. S.D.N.Y. 2002)).

B. P la n  Confirmation Does Not Render Rule 2004 Unavailable

43. R u l e  2004 discovery remains available after  confi rmation o f  a  p lan o f

reorganization. See, e.g., In  re Kelton, 389 B.R. 812, 820 (Bankr. S. D. Ga. 2008) (granting

trustee's motion for a post-confirmation Rule 2004 examination of the debtor); In re Sun Medical

Management, Inc., 104 B.R. 522, 525 (M.D. Ga. 1989) (granting debtor's motion for a post-

confirmation Rule 2004 examination o f  parties who may have been involved in a fraudulent

conveyance.)

44. Pos t- c onlir mat ion use of Rule 2004 is particularly appropriate when, as here, the

Plan created a Trust charged with the duty o f  pursuing pre-petition causes o f  action and the

requested discovery relates to pre-petition misconduct by a third-party. I n  re Daisytek, Inc., 323

B.R. 180, 186 (N.D. Tex. 2005) (holding that the bankruptcy court retains jurisdiction to order

Rule 2004 examinations on behalf of a trust that has been assigned the estate's causes of action).

The use of Rule 2004 by a trust formed for the benefit of the estate's remaining stakeholders is

no different from the use of  the rule by the debtor; the same justifications for the Rule exist to

benefit the same parties. Id.

45. T h e  discovery requested in this motion falls squarely within the parameters o f

Rule 2004. W M I L T  seeks to investigate a potentially significant asset of  the former estate, a

litigation claim against Goldman Sachs for pre-petition misconduct. WM I L T  has performed an
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extensive investigation o f  publicly available information relevant to the potential claims and

determined that there is a reasonable basis to conclude that Goldman may be liable for unlawful

naked short selling of  WMI stock, as explained above. T he scope of  the requested discovery,

records o f  Goldman's trading and lending activities for a six month period, is narrow and the

burden on Goldman consequently limited. N o  prior Rule 2004 examination has been conducted

into these issues.

C. T he claims WMILT Seeks To Investigate Were Not Addressed By The Examiner.

46, T h e  Report of the Examiner appointed by this Court does not eliminate the need

for the Rule 2004 discovery sought in this motion. As  the Report itself makes abundantly clear,

the Examiner's investigation into third-party claims not resolved in  the settlement with .1
-
1
)
Morgan Chase was "limited" and "not a dispositive analysis." F inal Report o f  the Examiner,

dated November 1, 2010 at p. 329 [Docket No. 5735]. As  the Examiner emphasized, “[n]o final

conclusions have been reached with respect to the merits of  any [third-party] claims discussed

herein, all of which would require further factual development to make final conclusions." I d  at

329-330. T he Examiner expressly stated that the Debtors' representatives would pursue these

third-party claims following confirmation. Id. at p. 329 n. 1355.

47. T h e  Examiner did not even consider claims against Goldman for unlawful naked

shorting. H is  investigation was limited to insider trading or breaches o f  confidentiality: "Any

potential theories of recovery against Goldman Sachs by the Estates would ultimately be based

on misuse of WMI's confidential information." I d  at p. 331.

48. T h e  Examiner did briefly consider short-selling as the basis of  a potential claim,

but only conventional, lawful short-selling. H i s  determination that Goldman would not have

breached its investment advisory agreement by holding a short position in WMI stock was based
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entirely on a clause in the agreement permitting Goldman to "hold long and short positions" in

WMI securities. I d  at p. 333 and 334. This  clause would not excuse Goldman's execution of

unlawful naked shorts or its participation in a scheme to artificially depress WMI's  stock price,

which are the theories WMILT seeks to investigate.

49. T h e  Examiner received a statement from Goldman Sachs summarizing certain

trading activity of  WMI common stock for each of  the four quarters of  2008. See id  at 333.

This chart does not provide the information WMILT seeks in this motion. I t  apparently reflects

only purchases and sales o f  WMI's  stock, not options or  other derivative instruments. I t  is

restricted to Goldman divisions or affi liates that it  identifies as "proprietary trading business

units", a  limitation the scope o f  which must be further explored. See id. at p. 332 n. 1371.

Perhaps most importantly, it does not reflect any activity by Goldman's lending desk, which may

have been facilitating naked short sales by agreeing to lend shares Goldman did not own.

V.  C E R T I F I C A T I O N  UNDER D EL  BANKR. L.R. 2004-1(b)

50. E d g a r  Sargent certifies that pursuant to Local Rule 2004-1(b) that he, as counsel

for the Litigation Subcommittee o f  the W M I  Liquidating Trust, participated i n  multiple

communications with counsel for  Goldman Sachs in  an attempt to agree on the voluntary

production of these documents; unfortunately, no agreement has been reached.

V I  N O T  ICE

51. N o  trustee has been appointed in these chapter 11 cases. Notice of  this Motion

has been provided to: (i) the Office of the United States Trustee for the District of Delaware, ( ii)

Goldman Sachs, ( iii)  counsel for Goldman Sachs, and (iv) those parties entitled to receive notice

in these chapter 11 cases pursuant to Bankruptcy Rule 2002 and Local Rule 2004-1. I n  light of
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the nature o f  the relief requested, WMILT  submits that no other or  further notice need be

provided.

V I I .  CO NCLUSIO N

52. F o r  the foregoing reasons, WMILT  respectfully requests that the Court (i) grant

the relief requested in this Motion and authorize an examination of Goldman Sachs pursuant to

Bankruptcy Rule 2004: and (ii) grant such further relief as is just and proper.
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